Board of Adjustment
Thursday, April 3, 2014
7:00 PM
Hood Room, Matthews Town Hall

AGENDA

I.

CALL TO ORDER

II.

INVOCATION

III.

APPROVAL OF MIINUTES

IV.

VARIANCE REQUEST: 1712 Stevens Ridge Rd

V.

ADJOURNMENT

MINUTES
BOARD OF ADJUSTMENT
THURSDAY, MARCH 6, 2014
HOOD ROOM, MATTHEWS TOWN HALL
PRESENT:

Members Jim Jiles, Walter Monestere and Jeanne Moore; Alternate Members Peter Tuz and
Gary Smith; Attorney Robert Blythe; Senior Planner Jay Camp and Zoning Technician/Deputy
Town Clerk Mary Jo Gollnitz.

ABSENT:

Member Jim Mortimer and Cecil Sumners; Alternate Jerry Meek

CALL TO ORDER/INVOCATION
Member Jim Jiles called the meeting to order at 7:00 pm and gave the invocation.
Walter Monestere made a motion to have alternate members Peter Tuz and Gary Smith serve as voting members
for this meeting. Jeanne Moore seconded the motion and it carried unanimously.
Mr. Jiles made a motion to approve the minutes of the February 6, 2014 meeting as presented. Mr. Monestere
seconded and the motion was unanimously approved.
SWEARING IN
Senior Planner Jay Camp was sworn in.

REMAND: 1635 Matthews Township Parkway
Attorney Bob Blythe asked staff if they had any new information to provide the Board. Mr. Camp stated that this is
variance request for Premier Plastic Surgery is not a new case. He continued stating that the hearing occurred in
2008 and all the evidence was included in the minutes of that meeting, which were provided to the board. He
noted that a timeline was included in the brief provided by Mr. Terrell. The brief also includes information from
when staff first met with Dr. Ferrari in 2006.
Mr. Blythe informed the Board on background of the reason for the Remand. He stated that the first hearing on
the variance request occurred in 2008. At that time the variance request was denied. The request was appealed
to the Superior Court which affirmed the decision of the Board of Adjustment. That decision was appealed to the
North Carolina Court of Appeals. The opinion from that Court remands the case back to the Board of Adjustment.
The summary stated that the Board of Adjustment in 2008 and Superior Court decisions were in error. Mr. Blythe
continued stating that the first remand was sent back to the Board not to hear additional evidence but on the
particular evidence and hear arguments from council. At that time Mr. Terrell was not representing the applicant.
The Town was represented by Town Attorney Charlie Buckley. At that hearing the variance petition was again
denied based on certain findings of fact. The written findings were filed. Then Mr. Terrell filed a writ of certiorari.

Board of Adjustment
March 6, 2014

Mr. Blythe further stated that Judge Boner of Superior Court remanded the Board with specific instructions to
review the record and reconsider its decision. He continued that the board was instructed to adopt finding of facts
that are consistent with the opinion of the Court of Appeals and the order. Mr. Blythe noted that the Board was
provided a copy of the order, findings of fact that the Board made last year and the position that these findings of
fact were found to be invalid. The remand is to reconsider the previous order of this Board. He continued stating
that the Town was represented at the hearing by Mr. Buckley and the Town has chosen not to appeal the
Superior Court’s decision.
Mr. Jiles asked what the ramification is in denying the variance. Mr. Blythe said that he would like to defer that
question until after the petitioner’s attorney provides his arguments.
Tom Terrell 300 N Grime St., Smith, Moore, Leatherwood representing Dr. Victor Ferrari, Genesis Ventures and
Premier Plastic Surgery addressed the Board. He understands that the Board has been given a copy of the brief
he prepared. He is also aware that some of the board members are new and other members have been through
the previous hearings. He is going to assume that the court order is unfamiliar to some of the board members and
a copy is attached in tab #3 of the brief. The Court of Appeals decision is included in tab #2 of the brief.
Mr. Terrell continued stating that this is the third time that this Board has heard this variance request. This is the
fourth time that this matter has come before the Board in some manner. This case comes before the Board
controlled by and under the authority of a decision that was published by the NC Court of Appeal in 2011. He
continued stating that it is also under the orders of Mecklenburg County Court Judge Boner that was entered on
November 25, 2013. These court orders control the decision tonight.
Mr. Terrell noted that in September of 2012, this Board ignored the decision that was published the year before.
Judge Boner has listed three findings in his order stating that the Board’s findings numbered five, six and eight;
are contrary to the Court of Appeals decision in this matter. He said that it would be fair to say that Judge Boner
and the decision of the Court of Appeals does not allow wiggle room for any decision other than granting the
variance. He informed the Board that Mr. Buckley has told him that the Town has withdrawn their objections with
the granting of the variance.
Mr. Terrell provided an overview of the facts of the case. He stated that this request is for a sign variance in order
that a surgery center can keep a sign that was mistakenly permitted by Mecklenburg County. The facts of the
record show that approximately 10% of Dr. Ferrari’s patients are there for emergency surgery. The example that
was given for an illustration is a child that had gotten bitten by a dog and needed to get to a surgeon quickly in
order to avoid blood loss and scarring. He continued stating that the record shows that Dr. Ferrari’s patients are
placed under general anesthesia. When someone is under anesthesia, there is always a risk of complication such
as heart attack, stroke or an allergic reaction. In those circumstances, it is necessary to have access to get to an
ambulance immediately.
The problem is without that sign, based on Premier Plastic Surgery experience prior to the sign being installed,
90% of first time patients could not find the building. Dr. Ferrari was required to keep trees in the front of his
building as part of the site plan requirement. The Town planted trees in the median along Matthews Township
Parkway. The trees in the median block the sign which is on the building. Mr. Terrell continued saying that
according to the Town’s zoning rules, the only location a sign could be placed was 500 feet away, around a long
curve, where a sign is invisible to the building and its entrance.
He further noted that the Town of Matthews does not allow a developer to file a common signage plan. Matthews
uses a first come first serve basis policy. If you have a multi tenant building the very first tenant can use 100% of
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the signage space to the detriment of all the tenants yet to come. Dr. Ferrari bought the fourth of four lots and
there was no space left for his sign at the location 500 feet away.
Mr. Terrell continued reading a sentence from the record showing how difficult it would be to find Premier Plastic
Surgery if you rely on one entrance: “In order to get to Dr. Ferrari’s office from the first entrance, one must travel
through the Fuddruckers parking lot, down a ramp, turn left, at the Chinese food restaurant, go through a
somewhat wooded area, up another ramp, and across a multi tenant lot, before taking yet another right before
reaching Dr. Ferrari’s building.” That is how difficult it is without having a monument sign out front of the building,
he said. This why Dr. Ferrari testified that 90% of his first time patients before the sign was erected could not find
his building and would be as much as one-half hour late. He continued saying that the key point is; if 90% of first
time patients cannot find the building without a sign, then there is a 90% chance that an ambulance in a response
to an emergency call, could not find Premier Plastic Surgery either. This is something that this Board quibbled
with before.
He said that he had one final point and that is substantial justice that this Board must make. Substantial justice
can be met by making it possible for one business to have adequate signage because the Town’s policies are
partially to blame. Substantial justice can be met by allowing a sign that meets the spirit and intent of the
ordinance so that citizens can be reached promptly by emergency vehicles.
Mr. Terrell said that in his brief and attachments this Board denied the variance for the second time in September
2012. At that hearing Dr. Ferrari was held to meet every single variance standard with exacting precision. Dr.
Ferrari was told initially that he could not get a sign permit. Dr. Ferrari did not go around the Town, he hired a
person to get the permit who was with a thirty year sign company. The sign company told Dr. Ferrari that the
Town does not permit signs; the county issues permits and he went to the county and received a sign permit. This
is cited in the brief numerous times.
Mr. Terrell continued saying that at the next Board of Adjustment meeting there was another applicant that
requested a planting yard variance. The Town of Matthews Board of Adjustment actually made a finding that this
applicant could make reasonable use of his property. This Board made the finding that the next applicant did
cause the problem himself. This Board found the request was to do something that was prohibited and allowed
him to do something that was prohibited. This other person was granted a variance.
He further stated that Dr. Ferrari met all the standards for a variance and to deny the variance the Board of
Adjustment made up a standard that was not in the ordinance. When Dr. Ferrari met all the standards, he was
denied the variance and the next person did not meet the standards but was given a variance; that is not justice.
Mr. Terrell noted that this case has a complicated history and there are some judicial orders that control much of
it. He informed the Board that he would be glad to answer facts about the history and will answer questions on the
court orders. He provided each of the Board members with prepared findings for the Board to consider. Some of
these findings have already been made by the court order. This Board has typically asked if there is reasonable
use of the property. Judge Boner found that this standard has never been sanctioned by the Statues of the State
of North Carolina.
Mr. Terrell reminded the Board that the review of the variance is under the old Board of Adjustment rules. If the
Board reviews finding #2, the question is whether or not the variance is in harmony with the general purpose and
intent of the ordinance and preserves its spirit. He continued stating that North Carolina Court of Appeals has
answered that question and Judge Boner emphasized, that in the Town’s ordinance where it does meet the spirit
and intent.
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Ms. Moore asked for clarification about substantial justice. She does not believe that the case Mr. Terrell was
referencing after Dr. Ferrari’s is a good comparison. She believes they are two different situations. Mr. Terrell said
that he mentioned this case and the facts of this case can easily justify substantial justice.
Mr. Blythe asked if Mr. Terrell was confident that the Board is under the previous rules that the variance was
heard under the first time. Mr. Terrell said that he chaired the committee that wrote the new statues. There was
never a discussion of about what would happen with a case that arose under the old rules but was heard past
October 1, 2013. That is how all other situations are handle on a fact pattern that arose prior to a statue changing,
they are bound by the former statue.
Mr. Tuz asked for clarification on the reference to the sign standards. He wanted to know that the sign that is
there now, and if Matthews would be doing the permitting, would it meet all other standards and codes. Mr. Terrell
stated that yes, that if a variance is granted, the sign more than meets the requirements.
Mr. Blythe said that the proposed findings that Mr. Terrell provided are based on the old Board of Adjustment
standards.
DELIBERATIONS
Mr. Jiles said that they are looking at findings that lean towards granting the variance. Ms. Moore said that what
she remembers of the issue was Mecklenburg County granted the permit and Matthews said it should not have
been granted. Her biggest issue at that time was that the County and Matthews were not talking to each other at
that time. She did not see any problem with the sign. She feels that Premier Plastics is different from the other
uses in the development. Premier Plastics needs some type of recognition by itself and she stands behind her
initial decision on the case.
Mr. Jiles said that going through the justifications for approval the urgency of getting in and out of the facility is
important. He understands the difficulty of the sign for the development not being located in an easily accessible
area for Dr. Ferrari. He continued stating that going through the order it referred to the NC Statues and looking at
the idea that consideration of denial would make it difficult for any sign to pass. He is ready to switch to approve
the variance after relooking at the evidence. He believes they can find reasonable justification to approve the
variance
Ms. Moore said that the fact that this is a unique situation. She continued that Dr. Ferrari’s business is different
from the others in the development. It is the normal practical thing that this gentleman needs this sign to run his
business.
Mr. Tuz said that he reviewed the existing ordinance to see if there was some other solution for this matter. He
stated that he drove by the location and looking at the place and knowing that there are trees along the street; if
you place the sign on the side of the building you would not see it. The fact that the building is a separate building,
without this sign, the building would be unmarked. It is logical to place a sign there. He drove around the
development and agrees it is difficult to get around the back of the building. He felt that for safety reasons it is
necessary to identify the building. The existing monument sign for the development has no room to place another
business name on it. He is in support of the variance, based on safety, health and welfare of the public.
Mr. Jiles said that the point has been made that there are several elements that make it a hardship on the owner
to some degree. Ms. Moore commented that it is a hardship on his clients also. Mr. Tuz stated that it would be
hindering the business when the Town is trying to promote business.
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Mr. Jiles asked Attorney Blythe if the Board could place conditions with the decision. Mr. Blythe stated that the
Board has the ability to place reasonable conditions on the variance. You cannot limit it to owner. You can tailor
the condition broadly for a facility providing health care or other situations where it is reasonable to assume that
emergency vehicles may, from time to time, need to access the facility. Mr. Terrell stated that his client would
accept the conditions that the variance remains so long as the building is used for a healthcare facility.
Ms. Moore asked if a condition be added that the sign be properly maintained. Mr. Smith wanted to clarify that the
health care facility signage be limited to identification of the facility and not as advertising. He wanted to make
sure this could be added and was this covered under the condition. Mr. Blythe said that it would be acceptable to
add that condition. Ms. Moore asked if a restaurant wanted to move into the building, would they need a variance
for signage. Mr. Blythe answered yes. Mr. Jiles said that the findings and condition that are agreed upon relate
specifically to the health care facility and emergency access, not a restaurant, fitness center or other use.
Mr. Jiles made a motion to adopt the findings of fact as presented by Mr. Terrell. Ms. Moore seconded the motion
which carried unanimously.
Mr. Jiles motioned that the variance be granted based on the findings of fact with the condition that the sign is for
the purpose of identification of a health care facility at this location with proper maintenance. Mr. Tuz asked that
the motion be reread. Ms. Gollnitz reread the motion for the Board and clarification. Ms. Moore seconded the
motion and the motion carried unanimously.

ELECTION OF CHAIR AND VICE CHAIR FOR THE BOARD
Mr. Jiles opened the floor for nominations for Chair of the Board. Ms. Moore nominated Mr. Jiles and Mr.
Monestere seconded the motion. The motion carried unanimously.
Mr. Jiles motioned the nomination and voting on the Vice Chair be delayed until the next Board meeting. Mr. Tuz
seconded the motion which carried unanimously.

ADJOURNMENT
Ms. Moore made a motion to adjourn. Mr. Tuz seconded the motion that carried unanimously. The meeting
adjourned at 7:50 pm.

Respectfully submitted,

Mary Jo Gollnitz
Zoning Technician/Deputy Town Clerk
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Case 2014-03
Type of Request: Variance
April 3, 2014
Summary of Request
The applicant requests a variance to SWIM Buffer requirements to allow for the construction of a
pool in the rear yard of an existing home.

Background
The property at 1712 Stevens Ridge Road, further identified as tax parcel 22764137, was purchased by the applicant in October, 2013. The home, located in a cul de sac at the end of Stevens
Ridge Road, was built in 1998 and consists of approximately 5672 heated square feet. Last Fall, the
owners began communication with both the Town and Mecklenburg County to discuss building a
swimming pool at the property. Some of the initial discussions began with the County while the earliest email record to Mr. Zaffarese from Town Planning Staff is dated December 2, 2013. This email
followed a phone conversation with the applicant and is the first time that staff were made aware of
the potential problem. Mr. Zaffarese maintains that he was not aware of the inability to construct a
pool at the property and would not have purchased the home if there were issues with setbacks and
buffers behind the home.
Request
Two items are necessary for construction of the pool in the rear year as proposed. First, a floodplain
development permit must be issued by Mecklenburg County. Second. A variance to SWIM Buffer
requirements must also be obtained. As requested and according to the provided site plan, the encroachment into the SWIM Buffer would be approximately 12’.
Ordinance Requirements
The requirements for SWIM Buffers were adopted in February 2000 with the purpose of fulfilling the
following:
(1) Protect water quality by filtering pollutants;
(2) Provide storage for floodwaters;
(3) Allow channels to meander naturally; and
(4) Provide suitable habitats for wildlife.

The width of the SWIM Buffer is determined by several factors, including the size of the drainage basin for the area. In this location, the Buffer is considerable and falls in a category where the width of
the SWIM Buffer is the floodway plus 100% of the flood fringe.

Findings of Fact Standards for Zoning Variances

In granting any zoning variance, the Board of Adjustment shall make findings that the spirit
of the ordinance shall be observed, public safety and welfare shall be secured, and substantial justice shall be done. To reach these findings, the Board of Adjustment shall consider the
following 7 standards:

1. That special or unique circumstances or conditions or practical difficulties exist which apply to the land,
buildings or uses involved which are not generally applicable to other land, buildings, structures, or uses in
the same zoning districts.

2. That the special conditions or circumstances or practical difficulties do not result from the actions of the
property owner or applicant, their agent, employee, or contractor. Errors made by such persons in the development, construction, siting or marketing process shall not be grounds for a variance except in cases where a
foundation survey submitted to the Planning Director, or designee, before a contractor proceeds beyond the
foundation stage has not revealed an error which is discovered later.

3. That the unique hardship situations cited by the applicant are not hardships resulting from personal or
household members’ circumstances which would no longer be applicable to the location if the applicant or
household was no longer present at the property.

4. That the strict enforcement of this Title would deprive the owner or applicant of reasonable use of the property that is substantially consistent with the intent of this Title.

5. That the granting of a variance will not result in advantages or special privileges to the applicant or property
owner that this Title denies to other land, structures, or uses in the same district, and it is the minimum variance necessary to provide relief.

6. That the proposed use and the appearance of any proposed addition or alteration will be compatible with,
and not negatively impact, nearby properties.

7. That the variance shall not be materially detrimental to the health, safety or welfare of persons residing or
working in the neighborhood. Consideration of the effects of the variance shall include but not be limited to,
increases in activity, noise, or traffic resulting from any expansion of uses allowed by the variance.

Findings of Fact
In reaching a decision on a variance request, the Board shall make
findings upholding all of the following criteria:

1. Unnecessary hardship would result from the strict application of this Title. It shall not be
necessary to demonstrate that, in the absence of the variance, no reasonable use can be
made of the property.

2. The hardship results from conditions that are peculiar to the property, such as location,
size, or topography. (Hardships resulting from personal circumstances, as well as hardships resulting from conditions that are common to the neighborhood or the general public, may not be the basis for granting a variance.)

3. The hardship did not result from actions taken by the applicant or the property owner.
The act of purchasing property with knowledge that circumstances exist that may justify
the granting of a variance shall not be regarded as a self-created hardship.

4. The requested variance is consistent with the spirit, purpose, and intent of this Title,
public safety is secured, and substantial justice is achieved.

SWIM Buffers Denoted in Dark Green
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(G)
Nothing in this section exempts any person
from complying with any regulations or requirements of the
state regarding driveway connections to state roads. Nor
does compliance with any or all state regulations exempt any
person from the provisions of this chapter. In cases where
these regulations or restrictions may overlap or conflict, the
more restrictive provision will control. The granting of a
driveway permit by the Town Public Works Department does
not insure the granting of a state permit; however, the County
Transportation Engineer will evaluate all applications under
both sets of regulations and advise the applicant if a problem
exists which may result in the rejection of the request.
(Ord. 1562-A, passed 6-11-07)

(B) Definitions. For the purposes of this section, the
following words and phrases shall be defined as specified
below:

(H)
The requirements for a driveway permit as set
forth above apply in all districts.
('72 Code, § 1632) (Ord. 477, passed 2-8-88) Penalty, see §
153.999

Structural BMPs. Engineered structures that are
designed to reduce the delivery of pollutants from their
source or to divert contaminants away from the water supply.
These may include wet detention ponds, detention basins,
grass swales and ditches, and infiltration devices.

§ 153.097 SEPARABILITY.

BUFFER. A vegetated area through which storm water
runoff flows in a diffuse manner so that the runoff does not
become channelized and which provides for infiltration of the
runoff and filtering of pollutants.

If any section or specific provisions or standard of this
ordinance or any zoning district boundary that now exists or
may exist in the future is found by a court to be
unconstitutional or invalid for any reasons, the decision will
not affect the validity of this ordinance except the part in
question. The other portions of the ordinance not affected by
the decision of the court will remain in full force and be
enforceable by any or all means authorized by law.
('72 Code, § 1700) (Ord. 477, passed 2-8-88)

BEST MANAGEMENT PRACTICES (BMPs). A
structural or nonstructural management based practice used
singularly or in combination to reduce non-point source input
to receiving waters in order to achieve water quality
protection goals.
Non-structural BMPs. Non-engineered methods to
control the amount of non-point source pollution. These may
include land-use controls and vegetated buffers.

BUFFER ZONES. Buffer widths are measured in
three (3) zones in Figure 1: a) Stream Side Zone; b) Managed
Use Zone; and c) Upland Zone. The buffer width is measured
horizontally on a line perpendicular to the surface water,
landward from the top of the bank on each side of the stream.

§ 153.098 EFFECTIVE DATE.
The ordinance and the official zoning
accompanying it will take effect February 9, 1988.
('72 Code, § 1701) (Ord. 477, passed 2-8-88)

map

Figure 1
§153.100 APPLICATION OF S.W.I.M. (Surface Water
Improvement and Management) STREAM BUFFERS
(A) Purpose The purpose of a stream buffer network
is to ensure that the stream and adjacent lands will fulfill
their natural functions. Stream systems are comprised of the
stream and their drainage basins. Streams have the primary
natural functions of conveying storm and ground water,
storing floodwater and supporting aquatic and other life.
Vegetated lands adjacent to the stream channel in the
drainage basin serve as a "buffer" to protect the stream
system's ability to fulfill its natural functions. Primary
natural functions of the buffer include:
(1) Protect water quality by filtering pollutants;
(2) Provide storage for floodwaters;
(3) Allow channels to meander naturally; and
(4) Provide suitable habitats for wildlife.

DRAINAGE BASIN. The area of land which drains to a
given point on a body of water.
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FLOODWAY. The channel of a river or other
watercourse and the adjacent land areas that must be reserved
in order to discharge the base flood without cumulatively
increasing the water surface elevation more than the
allowable surcharge (currently one foot).
FLOOD FRINGE. The land area located between the
limits of the floodway and the maximum elevation subject to
inundation by the base (1% chance) flood.
FLOODPLAIN. The low, periodically flooded lands
adjacent to rivers and lakes. For land use planning purposes,
the regulatory floodplain is usually viewed as all alongside a
watercourse that would be inundated by the base (1%
chance) flood; the floodway plus the flood fringe.
MITIGATION. Actions taken on-site and/or off-site
to offset the effects of temporary or permanent loss of a
buffer.
SITE SPECIFIC DEVELOPMENT PLAN. Any
review process of a physical layout of a property which
requires signed approval by a representative of the Town of
Matthews. This may include, but is not limited to, any
conditional zoning approvals, any site plan required as a
condition of a previous zoning approval, Highway Overlay
Compliance, Downtown Overlay Compliance, Landscape
Plan, and subdivision preliminary plat.
TOP OF BANK. The landward edge of the stream channel
during high water, bankfull conditions at the point where
water begins to overflow onto the floodplain.
(C) Applicability.
(1) All properties shall comply with the buffer
requirements as detailed in the Matthews Subdivision
Ordinance at Section 152.33, and of this Section except those
which, as of the effective date February 14, 2000, have
previously secured a right to proceed by:
(a) Being subject
to a recorded subdivision plat;
(b) Being subject
to a preliminary subdivision plan approved by the Board of
Commissioners prior to the effective date of this Section;
(c)
Having
otherwise secured a vested property right under state law.
(2) Redevelopment or expansion of structures,
uses, or other development projects included in (C)(1),
above, shall comply with the buffer requirements of this
Section, however uses and structures previously approved
and constructed in a buffer may remain.

(3) A site specific development plan amended
by action of the Board of Commissioners subsequent to
adoption of this Section shall comply, in its amended form,
with the S.W.I.M. buffer requirements, however uses and
structures previously approved for construction in a buffer
may remain.
(D)

Buffer Standards

(1) Minimum Buffer Widths. Minimum stream
buffer widths vary based on the size of the upstream drainage
basin, as described in the following table. Mecklenburg
County's Geographic Information System will locate streams
and delineate the size of drainage basins associated with each.
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Table of Minimum Buffer Widths by Basin Size and Buffer Zone
Area
Designation

Stream Side
Zone

Managed Use
Zone

Upland Zone

Total Buffer
Width each
side of Stream

Notes

$640 acres

30 feet

45 feet

Balance of
floodway PLUS
100% of flood
fringe, but no
less than 25 feet

Floodway
PLUS 100% of
flood fringe, but
no less than 100
feet

(1), (2)

$300 acres

20 feet

20 feet

10 feet

50 feet

(1)

$50 acres

20 feet

None

15 feet

35 feet

(1)

Notes:
(1) Buffer widths are measured horizontally on a line perpendicular to the surface water, landward from the top of the bank
on each side of the stream.
(2) Floodplain and buffer calculations will be based upon the flood fringe and floodway encroachment lines, as locally
adopted and as may be amended from time to time.
(2) Buffer Description. Buffer function, vegetation and use vary according to the different buffer zones and are described in
the following table.
Table of Buffer Treatment by Buffer Zone
Stream Side Zone

Managed Use Zone

Upland Zone

Function

Protect the integrity of
the ecosystems

Provide natural filter;
provide distance
between upland
development and the
stream side zone

Prevent encroachment and
filter runoff

Vegetative
Requirements

Undisturbed (no
cutting, clearing or
grading). If existing
tree density is
inadequate,
reforestation is
required.

Limited clearing (no
grading). Existing tree
density must be retained
to a minimum of 8
healthy trees of a
minimum 6 inch caliper
per 1000 square feet. If
existing tree density is
inadequate, reforestation
is encouraged.

Herbaceous ground cover,
including grass, is allowed;
maintenance of existing
forest or reforestation is
encouraged.

Notes

(1)
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Uses

Very restricted.
Permitted uses limited
to flood control
structures and bank
stabilization (where
permitted) as well as
installation of parallel
or near perpendicular
($75°) water and sewer
utilities and near
perpendicular road
crossings ($75°) with
stabilization of
disturbed areas

Restricted. Permitted
uses limited to those
allowed in the Stream
Side Zone, as well as
bikepaths and greenway
trails up to 10 feet width.

Restricted. Permitted uses
limited to those allowed in
Stream Side and Managed
Use Zones, as well as
gazebos, non-commercial
storage buildings less than
150 square feet, limited
grading that does not
change the functionality or
extend of the floodplain,
and storm water structural
best management practices
(BMPs) if approved as a
condition of a buffer width
variance.

(2), (3)

Notes:
(1) When reforestation of disturbed buffers is required, tree planting shall be as specified in the Charlotte-Mecklenburg Land
Development Standards Manual.
(2) Fill material cannot be brought into any required buffer. In the Upland Zone only, limited grading that does not change
the extent or functional characteristics of the floodplain is permitted. Uses permitted in the buffer zones should be coordinated to
ensure minimal disturbance of the buffer system. For example, if it is necessary to install utilities within the buffer, then if
greenway trails are built they should follow these cleared areas instead of necessitating additional clearing.
(3) Notwithstanding the uses and structures permitted in the "Upland Zone", the stricter standards of floodway regulations,
if applicable, shall apply.
zones must be clearly marked on-site prior to any land
disturbing activities. Where existing trees are to be preserved
(3) Diffuse Flow Requirement. Diffuse flow of
in a buffer zone, limits of grading shall maintain a minimum
runoff shall be maintained in the buffer by dispersing
20' separation from the base of each tree of 8" DBH or larger
concentrated flow and reestablishing vegetation. Techniques
on the upland side of the buffer.
for providing diffuse flow are specified in the
Charlotte-Mecklenburg Land Development Standards
(c) The outside boundary of the buffer must
Manual.
be permanently marked on each parcel following the
completion of grading activities and prior to occupancy.
(a) Concentrated runoff from ditches or
other manmade conveyances shall be diverted to diffuse flow
(d) Separate buffer
before the runoff enters the buffer.
zones must be permanently marked at highway stream
crossings.
(b) Periodic corrective action to restore
diffuse flow shall be taken by the property owner as
(e)
Buffer
necessary to impede the formation of erosion gullies
boundaries including the delineation of each buffer zone as
well as all buffer requirements must be specified on all
(4) Ponds. Ponds that intersect the stream
surveys and record plats, on individual deeds, and in property
channel shall have the same buffers as the original stream
association documents for lands held in common.
measured from the top of the bank of the pond. Buffer
requirements do not apply to wet ponds used as structural
(E) Buffer Impacts Allowed. The following buffer
BMPs.
impacts are permitted, but design and construction shall
comply with the specifications provided in the
(5) Buffer Delineation. The following buffer
Charlotte-Mecklenburg Land Development Standards
delineations are required:
Manual for stabilization of disturbed areas to minimize
negative effects on the quality of surface waters.
(a) Stream and buffer boundaries including
all buffer zones must be clearly delineated on all site specific
(1) Near perpendicular (75° or greater) road
plans for Board of Commissioner approval, on all
crossings for connectivity or transportation links.
construction plans, including grading and clearing plans,
erosion and sediment control plans, and site plans.
(2) Near perpendicular (75° or greater) utility
crossings as approved by Charlotte-Mecklenburg Utilities.
(b) Buffer boundaries including all buffer
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(3) Parallel water and sewer utility installation
as approved by Charlotte-Mecklenburg Utilities, where a
logical and appropriate basis for the impact is demonstrated,
where disturbance of the Stream Side Zone is minimized to
the maximum extent practicable, and where guidelines for
restoring vegetation within buffers disturbed as a result of
parallel utility installation are met. These guidelines are
specified in the Charlotte-Mecklenburg Land Development
Standards Manual.
(4) Public paths and trails parallel to the creek
outside the Stream Side Zone and near perpendicular stream
crossings in any zone. Pathways must use existing and
proposed utility alignments or previously cleared areas and
minimize tree cutting to the maximum extent practicable. To
the extent possible, pathways shall preserve existing drainage
patterns and avoid drainage structures that concentrate storm
water.
(5) Incidental drainage improvements/repairs
for maintenance.
(6) Individual pedestrian paths connecting
homeowners to the stream in the form of narrow, pervious
footpaths with minimal tree disturbance.
(7) New domesticated animal trails (farming)
where existing trails are lost as a result of action beyond the
farmer's control. Stream crossings should be constructed to
minimize impacts to the Stream Side Zone and be maintained
with fencing perpendicular to and through the buffer to direct
animal movement.
(8) Mitigation approved by a state or federal
agency acting pursuant to Sections 401 or 404 of the federal
Clean Water Act.
(F) Appeals and Variances
(1) Appeals. An appeal to reverse or modify the
order, decision, determination, or interpretation of the Zoning
Administrator shall comply with the requirements of Section
153.285 through 153.291.
(2) Variances
(a)
When a
difficulty or hardship would result from adherence to the
buffer width requirements and/or buffer treatment standards
during preliminary subdivision plat stage, a request for
subdivision variance may be submitted to the Matthews
Planning Board in compliance with the procedures of the
Matthews Subdivision Ordinance at Sections 152.33(F)(2)
and 152.06(B). This will not be considered a zoning variance
issue, in order that the same request does not have to be
heard by two separate bodies.

(b) When a
difficulty or hardship would result from adherence to the
application of all S.W.I.M. buffer requirements listed in this
Section, and no subdivision process is involved, a request for
zoning variance may be submitted to the Matthews Board of
Adjustment as outlined at Section 153.287(C). One or more
mitigation factors listed in the Subdivision Ordinance at
Section 152.33(F.)(3) should be utilized in any zoning
variance request on S.W.I.M. buffer regulations. The
applicant for such zoning variance shall provide with the
completed request form, as a part of the required submission
process, a written report from the Town Public Works
Director of his designee, outlining any recommendations and
preferred mitigation techniques as may be appropriate.
(G) Posting of financial security required. When
structural BMPs (wet detention ponds and other BMPs) are
approved for mitigation of a buffer disturbance, the approval
will be subject to the owner filing a surety bond or letter of
credit or making other financial arrangements which are
acceptable to the Mecklenburg County Department of
Environmental Protection, in a form which is satisfactory to
the County Attorney, guaranteeing the installation and
maintenance of the required structural BMPs until the
issuance of certificates of occupancy for seventy-five percent
(75%) of all construction which might reasonably be
anticipated to be built within the area which drains into the
BMPs, allowing credit for improvements completed prior to
the submission of the final plat. At such time that this level
of occupancy is achieved, written notice thereof must be
submitted by the owner to the Mecklenburg County
Department of Environmental Protection. The owner must
also verify the adequacy of the maintenance plan for the
BMPs, including the necessary financing to support the
proposed maintenance practices. The Mecklenburg County
Department of Environmental Protection will inspect the
structural BMPs and verify the effectiveness of the
maintenance plan; if both are found to be satisfactory, the
department will notify the owner within 30 days of the date
of notice.
(H) Maintenance responsibilities for structural BMPs
- Civil Penalties. Maintenance of all structural BMPs will be
the responsibility of the property owner or his designee. Any
person who fails to maintain the required BMPs in
accordance with the approved maintenance plan will be
subject to a civil penalty of not more than $500. Each day
that the violation continues shall constitute a separate
violation. No penalties shall be assessed until the person
alleged to be in violation has been notified in writing of the
violation by registered or certified mail, return receipt
requested, or by other means which are reasonably calculated
to give actual notice. The notice shall describe the nature of
the violation with reasonable particularity, specify a
reasonable time period within which the violation must be
corrected, and warn that failure to correct the violation within
the time period will result in assessment of a civil penalty or

