Board of Adjustment
Thursday, August 2, 2018
7:00 PM
Hood Room, Matthews Town Hall

AGENDA

I.

CALL TO ORDER

II.

INVOCATION

III.

APPROVAL OF MINUTES

IV.

VARIANCE REQUEST: BA 2018-6 Gas Station Design Changes, Corner of Highway 51
and Sam Newell Road

V.

ADJOURNMENT

.

MINUTES
BOARD OF ADJUSTMENT
THURSDAY, JULY 12, 2018
HOOD ROOM, MATTHEWS TOWN HALL
PRESENT:

Chairman Jim Jiles; Vice Chairman Jerry Meek; Members Jeanne Moore and Steven
Lee; Alternate Member Lee Jenson; Attorney Robert Blythe; Senior Planner Jay Camp;
Senior Administrative Specialist/Deputy Town Clerk Shana Robertson

ABSENT:

Member Cecil Sumners; Alternate Members Gary Smith and Peter Tuz

Chairman Jim Jiles designated Alternate Member Lee Jenson as a voting member for the evenings
meeting.
CALL TO ORDER/INVOCATION:
Mr. Jiles called the meeting to order at 7:00 pm.
Lee Jenson gave the invocation.
APPROVAL OF THE MINUTES:
Steve Lee made a motion to approve the minutes of the April 5, 2018 meeting. Mr. Jenson seconded and
the motion passed four to one with Ms. Moore not voting as she was not present at that meeting.
SWEARING IN:
Senior Planner Jay Camp, Robert Giedraitis, Mary Giedraitis, and Davis Murray were sworn in by Mr.
Jiles.
VARIANCE REQUEST: BA 2018-04 SIDE YARD AT 739 BARINGTON PLACE
STAFF REPORT:
Senior Planner Jay Camp said that the applicant was requesting a variance of a foot and half on the side
yard for an encroachment of their single-family residence. Mr. Camp said that the home located at 739
Barington Place was built in 1993 and the current owners approached staff after a survey discovery
showed the home was encroaching on side yard. The home is in the R-15 zoning district and there is a
ten-foot required side yard on each side of the home. Mr. Camp said that if looing at the home from the
street, it was the front, right corner of the home that was about eight and a half feet from the side property
line. Mr. Camp reviewed the survey and the photographs that were included in the agenda package with
the members of the Board and said that it was not the entire structure that was over, just the front righthand corner of the home.
Mr. Jiles verified that the house was positioned eight feet and five inches from the property line and Mr.
Camp said that was correct and the encroachment was one foot and five inches into the required ten foot
required side yard.
Jeanne Moore asked how this was discovered. Mr. Camp said that the home was constructed twenty-five
years ago by Waters Construction and built incorrectly on the site. The current owners had a survey
done of the home and they brought it to the attention of the Town.
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Jerry Meek said that in reviewing the example of the findings of fact he felt that the property lines were
not parallel to each other like in the adjacent lots. Mr. Meek said that to build a square house on a
nonparallel lot could cause setback encroachments and that seemed to be a unique condition of the
property.
Ms. Moore asked if any other homes had similar issues and Mr. Camp said not to the Towns knowledge.
Mr. Lee said that unless other property owners submitted surveys, there would be no way to tell if they
were also over the setbacks.
David Murray, an Attorney with the Odom Firm, 1109 Greenwood Cliff, Charlotte, NC 28204, said he was
representing Robert and Mary Giedraitis. Mr. Murray said that the home owners were planning on listing
their home for sale. When Mr. and Mrs. Giedraitis provided a copy of the survey to their real estate
broker, the side yard encroachment was discovered. Mr. Murray said that the Giedraitis’ had prepared to
close on another house but because of the issues, the purchase had fallen through.
Mr. Murray said that he agreed with Mr. Meeks assessment of the example findings of fact that was
included in the agenda package and distributed to the Board a proposed finding of facts (Exhibit #1
hereby referenced and made a part of these minutes) that he had drafted. Mr. Murray said that most of
the surrounding lots had parallel property lines and read the proposed findings of fact to grant a side yard
variance aloud to the Board.
Mr. Murry said that with strict application of the ordinance without a variance would require the removal of
a portion of the home that was constructed prior to the applicants purchasing the home. The hardship did
not result from actions taken by the applicant as they were the third owner and Mr. Murray added that the
unique position of the lot lines was not caused by the applicants and the intent would allow for adequate
spacing and no change of appearance or use would occur as a result of the variance being granted.
Ms. Moore asked if the encroachment of the applicant’s property was affecting any other property owners.
Mr. Murray said that he had not spoken to the adjacent property owners but the fence was on the
applicant’s property line.
Mr. Jiles asked for clarification on the driveway and the property boundary. Mr. Murray explained that the
property lines shown on Meckelnburg County Polaris system where not correctly depicted and the
driveway was within the property lines. Mr. Camp said that driveways could be located within the side
yard and if it crossed the property line an easement would need to be granted. Mr. Jiles asked if the
driveways had easements granted and Mr. Murray said that the Goodman’s driveway was not on the
applicant’s property and there was no interference with the neighbor’s property line, just that the house
fell a foot and a half into the side yard.
Mr. Jenson suggested that the variance should be limited to only the area of the encroachment.
Mr. Jiles swore in Scott Goodman.
Scott Goodman, 743 Barington Place, said that he was the adjacent property owner and he had no
problem with the granting of the variance as long as the property lines stayed the same. He clarified that
on the survey, his home was lot 30.
DELIBERATION
Mr. Meek said that the motion be only for the existing structure encroachment and not allow to encroach
any other areas around the structure.
Mr. Jiles said that he did see that the hardship was not a result of applicant.
Mr. Jenson said that he agreed to what was stated earlier about the property borders were not parallel but
the house was.
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Ms. Moore said that they could not take off the corner of the house.
FINDINGS OF FACT
1. Unnecessary hardship would result from the strict application of this Title. It shall not be necessary to
demonstrate that, in the absence of the variance, no reasonable use can be made of the property.
Would result destroy a portion of house
The strict application of the Ordinance without a variance would require removal of an eighteen-inch
portion of the house that was constructed prior to the applicant purchasing the home.
2. The hardship results from conditions that are peculiar to the property, such as location, size, or
topography. (Hardships resulting from personal circumstances, as well as hardships resulting from
conditions that are common to the neighborhood or the general public, may not be the basis for
granting a variance.)
There are unique conditions aa the property shape is such that the lines are not parallel and the
property is different from other properties throughout the neighborhood. The adjoining properties have
a driveway that allows for additional buffer between the structures.
3. The hardship did not result from actions taken by the applicant or the property owner. The act of
purchasing property with knowledge that circumstances exist that may justify the granting of a variance
shall not be regarded as a self-created hardship.
This is the third property owner since construction of the structure and was not known by the property
owner.
4. The requested variance is consistent with the spirit, purpose, and intent of the Title, because public
safety is secured and justice is achieved.
The intent of the side yard requirement is to allow for adequate open space between residences.
Eighteen-inches was a minor encroachment.
Ms. Moore made a motion that a variance be granted subject to the condition that it applied to the existing
encroachment. Mr. Jenson seconded the motion and it was unanimous approved.

VARIANCE REQUEST: BA 2018-05 FRONT SETBACK AT 3200 ZELDA LANE
STAFF REPORT
Mr. Camp said that the applicant was requesting a twelve-foot variance for an encroachment into the front
setback for the single-family home located at 3200 Zelda Lane that was zones R-20. Mr. Camp said that
the home was constructed 1978 and annexed into the Town of Matthews in 1984 with the applicant
purchasing the property in 1985. The owner is seeking to subdivide the property and in order for it to be
legally subdivided the property must comply with the current front setback requirements. Mr. Camp said
that it could have been possible that the home was built to proper setbacks in 1978 if measured from the
centerline of the road verses current practices of measuring the property line from the right of way. Mr.
Camp added that was an assumption based on the large area of the land and the ability to build the
structure behind the setback area. Mr. Camp reviewed the R- 20 zoning district that required a fifty-foot
minimum front setback and twelve-foot side yard. The current structure was located about thirty-eight feet
from the right-of-way line. Mr. Camp reviewed the survey with the Board of Adjustment members and
said that a variance was to request ten feet and eleven inch encroachment into the front setback and for
the home to remain in its current location.
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Mr. Jiles said that the home was located on a narrow-paved road and based on the survey plat the road
tends to hang on right past the property. He said that if they built the home according to the road he
understood the placement. Mr. Camp said that the variance would only pertain to the existing home and
once subdivided, any new structure would need to be built to the current setbacks of the R-20 district.
Mr. Jiles asked if the Town had a setback ordinance in place in 1984 when the property was annexed into
the Town. Mr. Camp said that before the Unified Development Ordinance was adopted in 2014, the
pervious code was similar to what the county’s zoning requirements were. Mr. Camp said that the
requirements had been similar with the setback requirements. Mr. Jiles asked if the property could have
been in violation of the setback requirement when it was annexed in 1984. Mr. Camp said that he was not
sure.
Mr. Jenson asked if the setback encroachment was considered a legal nonconformity or setback
violation. Town attorney Robert Blythe said that it would depend on what the setbacks were under that
jurisdiction and that information was unknown. Mr. Blythe said that that information was not relevant as
the request was related to being able to subdivide property in its current standing. Mr. Jenson asked if it
was known to be a legal nonconforming structure could the Town prevent the subdivision. Mr. Blythe said
that if it was legal nonconforming, it could continue with no change. Mr. Jenson said that a subdivision
would not expand that nonconformity as there was no changes to the structure. Mr. Jiles said that he was
unsure how the subdivision code read. Mr. Camp said that he could not call it a nonconformity as it had
been forty years and he did not know if it was legal nonconforming or if the home was built in violation of
the setback.
Mr. Meek asked if a variance would be required regardless of the subdividing of the property and Mr.
Camp said that it could have been undetected for fifty more years if there was no proposed subdivision.
Mr. Meek said that it was still a violation of current code and would need a variance.
Tom Kiser was sworn in by Mr. Jiles.
Tom Kiser, 3200 Zelda Lane, said that he purchased the home in 1984. He said that Zelda Lane was the
same width but part of the road had been repaved and moved. Mr. Kiser reviewed the history of the
property and the purchase of additional acreage. Mr. Kiser explained that someone had asked if they
could purchase some of Mr. Kiser’s property to which he agreed. During the subdivision review, Senior
Planner Mary Jo Gollnitz discovered that a portion of his home was in the front setback and a variance
would be need to allow the subdivision and sell of the property. Mr. Kiser said that he did not know that
his home was built in the setback until that time. Mr. Keizer said that in 2010 he built onto the room that
is in the area that is located over the setback line. He said that it was never mentioned during the
construction or the inspection that it was in violation.
Mr. Meek asked if the triangular area that was over the setback included the addition that Mr. Kiser had
built, and Mr. Kiser said that there was an office there and he extended it to a bedroom. He said that the
construction of the bedroom, updated kitchen and bathroom was done at the same time in 2010. Mr.
Meek asked if a survey was obtained when he performed his home renovations. Mr. Kiser said that he
was not sure as it was the same time that other property was purchased and sold to other neighboring
owners.
Mr. Jiles asked Mr. Camp how far the corner of the home was as shone on the survey. Mr Camp said
that it was 38.1 form the right of way. Mr. Jile said that the variance would need to be ten feet and eleven
inches. Mr. Jiles asked if the subdivide lot would still be R-20 and Mr. Camp said that it would be and the
new property would have to build to the Town’s current setback requirements. The variance would only
be for the ten feet and eleven inches of the existing building.
DELIBERATION
Mr. Jiles said that these were larger lots in an older neighborhhod of Matthews. Ms. Moore said that this
would be unique to Mr. Kisers home. Mr. Jiles felt it was unique as it was undetermined if the structure
was in violation at time it was annexed or it was considered legal nonconforming and added that it was
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important that both lots meet the requirements. Mr. Jenson said that more research would need to be
gathered to know if it was in violation or legal nonconforming and information would need to be gathered
as to how Mecklenburg County used to measure setbacks. Mr. Jenson added that a variance would fix
the problem regardless.
Mr. Meek asked if the hardship would be that a portion of the house would have to be destroyed or that
he could not subdivide and sell the property. Mr. Jenson said that was his question also and he first
thought that it was a legal nonconforming structure and the UDO did not prevent a subdivision form
occurring but added that it could not be called a legal nonconforming structure because it was unknown.
Mr. Jenson said that without knowing the proper relief was to seek a variance.
Mr. Lee made a motion that a variance be granted subject to the condition that it applied to the existing
encroachment maximum ten feet and eleven inches. Ms. Moore seconded the motion and it was
unanimous approved.
FINDINGS OF FACT
1. Unnecessary hardship would result from the strict application of this Title. It shall not be necessary to
demonstrate that, in the absence of the variance, no reasonable use can be made of the property.
The strict application of the Ordinance without a variance would require removal of a portion of the
house that was constructed prior to the applicant purchasing the home.
2. The hardship does result from conditions that are peculiar to the property, such as location, size, or
topography. (Hardships resulting from personal circumstances, as well as hardships resulting from
conditions that are common to the neighborhood or the general public, may not be the basis for
granting a variance.)
It appears that there are unique conditions of the property that include the original property line used
was the center line of the existing roadway.
3. The hardship did not result from actions taken by the applicant or the property owner. The act of
purchasing property with knowledge that circumstances exist that may justify the granting of a variance
shall not be regarded as a self-created hardship.
The house was constructed prior to the applicant’s purchase of the property.
4. The requested variance is consistent with the spirit, purpose, and intent of the Title, because public
safety is secured and justice is achieved.
The intent of the front yard requirement is to allow for adequate distance between the street and front
building line. Because the encroachment has existed for approximately 40 years without any issues,
the variance would be meeting the spirit and intent of the Ordinance.
The motion to grant the variance was unanimous.

ADJOURNMENT
Mr. Jiles made a motion to adjourn the meeting at 8:20 pm. Ms. Moore seconded the motion and the
motion passed unanimously.
Respectfully submitted,
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Shana Robertson
Senior Administrative Specialist/Deputy Town Clerk
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Matthews Board of Adjustment
Variance Request for 641 Sam Newell Road
BA2018-06
August 2, 2018

Summary of Request
The applicant requests a variance to the building lot frontage requirements for gas stations.
Background
The requested zoning variance is a component of a proposed commercial rezoning at the
corner of Highway 51 and Sam Newell Road. The proposed rezoning at 641 Sam Newell
Road is comprised of parcels 19324508 and 19324511. As currently designed, the proposal shows a gas station and convenience store at the corner and a second parcel for an
unspecified user on the remaining land.
In 2014, the new Matthews UDO introduced design requirements for gas station facilities.
The primary goal of the requirements was to soften the visual impact of gas stations with
associated convenience stores. Among the new requirements are building and canopy
placement regulations and design regulations. For new gas stations on corner lots, the
building is required to occupy the lot frontage at the setback line for 40% of one street
frontage and 60% of the other. Below are the lot frontage calculations for each street. An
exhibit is included on the following page.
Matthews Township Parkway: 224’ of lot frontage/113’ of building = 51% frontage coverage
Sam Newell Road: 310’ of lot frontage/43’ of building = 13% frontage coverage
Using these calculations, the requested variance for Matthews Township Parkway is for a
reduction from 60% to 48% and for Sam Newell a reduction from 40% to 14%.
In addition to the lot frontage variance, the request should also include a variance to the
code requirement that the building be located at the minimum setback line. According to
the site plan, the buildings are located several feet from the minimum setback line.
Without approval of the variance request, the applicant would need to either redesign the
gas station to meet the frontage requirements or incorporate a different use at the site.
Commercial buildings for retail and restaurant uses, office buildings, residential uses and
institutional uses do not have the same frontage requirements and must only adhere to the
Highway Overlay design requirements.
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Sam Newell
310’ of frontage at setback
13% building coverage
40% required

Township Parkway
224’ of frontage at setback
51% building coverage
60% Required
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Unified Development Ordinance Definitions and Requirements
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Full Site Plan

Example Findings of Fact
In reaching a decision on a variance request, the Board shall make
findings upholding all of the following criteria:

1. Unnecessary hardship would result from the strict application of this Title. It shall not be necessary to demonstrate that, in the absence of the variance, no reasonable use can be made of the
property.
The applicant could locate different uses on the site such as retail, restaurant or office without need for this variance. All other uses can, but are not required, to be located at the setback line.
2. The hardship results from conditions that are peculiar to the property, such as location, size, or
topography. (Hardships resulting from personal circumstances, as well as hardships resulting from
conditions that are common to the neighborhood or the general public, may not be the basis for
granting a variance.)
The long property line along Sam Newell terminates in a triangular area that would be difficult to locate a rectangular building on. An “L” shaped building would substantially eliminate this as an impediment
3. The hardship did not result from actions taken by the applicant or the property owner. The act of
purchasing property with knowledge that circumstances exist that may justify the granting of a variance shall not be regarded as a self-created hardship.
The applicant seeks a use for the site that requires a variance. Other uses, such a retail, restaurant or office would not need a variance to locate on the proposed parcel.
4. The requested variance is consistent with the spirit, purpose, and intent of this Title, public safety
is secured, and substantial justice is achieved.
The intent of the requirements is to ensure that gas stations occupy a minimum percentage
of the lot frontage to facilitate a more attractive development where the building is the primary view from the public street. While the building addresses Township Parkway, the Sam
Newell road frontage is dominated by the parking lot and gas canopy. An “L” shaped building could better meet the requirements of the UDO and would have required a lesser variance request.

Findings of Fact Standards for Zoning Variances

In granting any zoning variance, the Board of Adjustment shall make findings that the spirit of the ordinance shall be observed, public safety and welfare shall be secured, and substantial justice shall be done. To reach these findings, the Board
of Adjustment shall consider the following 7 standards:

1. That special or unique circumstances or conditions or practical difficulties exist which apply to the land,
buildings or uses involved which are not generally applicable to other land, buildings, structures, or uses in
the same zoning districts.

2. That the special conditions or circumstances or practical difficulties do not result from the actions of the
property owner or applicant, their agent, employee, or contractor. Errors made by such persons in the development, construction, siting or marketing process shall not be grounds for a variance except in cases
where a foundation survey submitted to the Planning Director, or designee, before a contractor proceeds
beyond the foundation stage has not revealed an error which is discovered later.

3. That the unique hardship situations cited by the applicant are not hardships resulting from personal or
household members’ circumstances which would no longer be applicable to the location if the applicant or
household was no longer present at the property.

4. That the strict enforcement of this Title would deprive the owner or applicant of reasonable use of the
property that is substantially consistent with the intent of this Title.

5. That the granting of a variance will not result in advantages or special privileges to the applicant or property owner that this Title denies to other land, structures, or uses in the same district, and it is the minimum
variance necessary to provide relief.

6. That the proposed use and the appearance of any proposed addition or alteration will be compatible with,
and not negatively impact, nearby properties.

7. That the variance shall not be materially detrimental to the health, safety or welfare of persons residing or
working in the neighborhood. Consideration of the effects of the variance shall include but not be limited to,
increases in activity, noise, or traffic resulting from any expansion of uses allowed by the variance.
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Highway 51 an Sam Newell Road, Matthews, North Carolina
ZONING VARIANCE APPLICATION
Adjoining Property Owners (100 feet)

Tax Parcel 19324524
Ad Bel Ltd
P.O. Box 1395
Matthews, NC 28106

Tax Parcel 19324543
Kiddmd, LLC
1208 Mann Drive # 100
Matthews, NC 28106

Tax Parcel 19324544
Dentec Lab, Inc.
1208 Mann Drive # 200
Matthews, NC 28106

Tax Parcel 19324536
William N. Devore, II
1212 Mann Drive # 100
Matthews, NC 28106

Tax Parcel 19324537
Robert G. Vincent
1212 Mann Drive # 200
Matthews, NC 28106

Tax Parcel 19324531
Maria C. Housiadas
Chris G. Copsis
George C. Copsis
1216 Mann Drive # 100
Matthews, NC 28106

Tax Parcel 19324532
Maria C. Housiadas
Chris G. Copsis
George C. Copsis
1216 Mann Drive # 200
Matthews, NC 28106

Tax Parcel 19324549
Earthen Skies LLC
1220 Mann Drive
Matthews, NC 28106

Tax Parcel 19324534
Michael W. Lash
1226 Mann Drive # 100
Matthews, NC 28106

Tax Parcel 19324535
Eugene A. Zilber
Elena I. Zilber
1226 Mann Drive # 200
Matthews, NC 28106

Tax Parcel 19324539
Baldwin Office Properties, LLC
1230 Mann Drive # 100
Matthews, NC 28106

Tax Parcel 19324541
RBT III, LLC
1234 Mann Drive # 100
Matthews, NC 28106

Tax Parcel 19324542
Yingming Tian
Pink He
1234 Mann Drive # 200
Matthews, NC 28106

Tax Parcel 19324540
Hazcolegary, LLC
1238 Mann Drive # 100
Matthews, NC 28106

Tax Parcel 19324528
Accelerant Research, LLC
1242 Mann Drive # 100
Matthews, NC 28106

Tax Parcel 19324529
Urban Architectural Group, PA
1242 Mann Drive # 200
Matthews, NC 28106

Tax Parcel 19324545
YZK Properties, LLC
1250 Mann Drive # 100
Matthews, NC 28106

Tax Parcel 19324546
B&G Investments, LLC
1250 Mann Drive # 200
Matthews, NC 28106

Tax Parcel 19324530
Yu Investments, LLC
1254 Mann Drive
Matthews, NC 28106

Tax Parcel 19324550
Trinity Real Estate Holdings, LLC
1258 Mann Drive # 100
Matthews, NC 28106

Tax Parcel 19324551
HLE Properties, LLC
1258 Mann Drive # 200
Matthews, NC 28106

Tax Parcel 19324547
Gary Cooper Properties, LLC
1262 Mann Drive # 100
Matthews, NC 28106

Tax Parcel 19324548
Stanley J. Carpenter
Susan K. Carpenter
1262 Mann Drive # 200
Matthews, NC 28106

Tax Parcel 19329201
Ad Bel Ltd.
700 Sam Newell Road
Matthews, NC 28106

Tax Parcel 19329201
Ad Bel Ltd.
710 Sam Newell Road
Matthews, NC 28106

Tax Parcel 19329212
Clyde C. Dickinson, Jr.
c/o CVS Curemo Store
ACT 4299-01 1 CVS Dr.
Woonsocket, RI 02895

Tax Parcel 19329212
Robert T. Dickinson
c/o CVS Curemo Store
ACT 4299-01 1 CVS Dr.
Woonsocket, RI 02895

Tax Parcel 19329212
Stewart Family Property, LLC
c/o CVS Curemo Store
ACT 4299-01 1 CVS Dr.
Woonsocket, RI 02895

Tax Parcel 19329212
Stewart Family Property, LLC
5960 Fairview Road, Suite 200
Charlotte, NC 28210

Tax Parcel 19338197
First Citizens Bank & Trust Co.
Dac50
P.O. Box 27131
Raleigh, NC 27611

Tax Parcel 19327120
Waltrust Properties, Inc.
200 Wilmot Road
Deerfield, IL 60015

Tax Parcel 19324306
Morningstar Office, LLC
c/o Morningstar Properties, LLC
725 Park Center Drive
Matthews, NC 28105

Tax Parcel 19327224
Charles H. Smith, IV
9503 Westchire Court
Matthews, NC 28105

Tax Parcel 19327225
Robert E. Bray
Sarah Pruette
9507 Westchire Court
Matthews, NC 28105

Tax Parcel 19327226
Philip C. Frazier
Cynthia A. Frazier
9511Westchire Court
Matthews, NC 28105

Tax Parcel 19327227
Thomas A. Tremblay
Kresenz E. Tremblay
1746 Colville Lane
Tega Cay, SC 29708

Tax Parcel 19327228
Thomas A. Tremblay
Kresenz E. Tremblay
1746 Colville Lane
Tega Cay, SC 29708

Tax Parcel 19327229
George P. Ziozios
9523 Westchire Court
Matthews, NC 28105

Tax Parcel 19327230
7822 Collins Corporation
2639 Huntman Way
Charlotte, NC 28226

Tax Parcel 19327231
Carmen Ramona Berdecia
9531 Westchire Court
Matthews, NC 28105

Tax Parcel 19327232
Kimberly P. Johnson
9535 Westchire Court
Matthews, NC 28105

Tax Parcel 19338C99
C A Parker Enterprises, Ltd.
16316 Harbor View Road
Charlotte, NC 28278

