Board of Adjustment
Thursday, September 4, 2014
7:00 PM
Hood Room, Matthews Town Hall

AGENDA

I.

CALL TO ORDER

II.

INVOCATION

III.

APPROVAL OF MIINUTES

IV.

VARIANCE REQUEST: Sportsplex Sign, 1505 Tank Town Road

V.

VARIANCE REQUEST: Apex Properties Parking Addition, 630 Team Road

VI.

ADJOURNMENT

MINUTES
BOARD OF ADJUSTMENT
THURSDAY, MAY 1, 2014
HOOD ROOM, MATTHEWS TOWN HALL
PRESENT:

Members Chair Jim Jiles, Cecil Sumners, Walter Monestere and Jeanne Moore; Alternate
Member Peter Tuz; Attorney Robert Blythe; Senior Planner Jay Camp, Zoning
Administrator/Planner II Jim King, and Zoning Technician/Deputy Town Clerk Mary Jo Gollnitz.

ABSENT:

Member Jim Mortimer and Alternate Jerry Meek

CALL TO ORDER/INVOCATION
Chairman Jim Jiles called the meeting to order at 7:00 pm and gave the invocation.
Jeanne Moore made a motion to approve the minutes of the April 3, 2014 meeting. Cecil Sumners seconded and
the motion was unanimously approved.
The Board appointed Alternate Peter Tuz as a regular member for this evening’s meeting.
SWEARING IN
The following were sworn in: Jay Camp, Jim King and Christopher Capellini.
VARIANCE REQUEST: 7-Eleven, 1700 Windsor Square Dr.
Staff Report
Senior Planner Jay Camp provided the Board with information about the variance request for 7-Eleven located at
1700 Windsor Square Drive. He explained that the request is to the Matthews Outdoor Lighting ordinance. The
request is to increase the foot-candles at the property line from 2 to up to 20.2 footcandles. The Board was given
the copy of the updated plan layout.
Mr. Camp stated that the property is currently an Exxon gas station and was built in 1988. The property was
rezoned in 2012 to expand the gas pump canopy and increase the size of the convenience store. He continued
stating one of the conditions of the 2012 rezoning was that the property must comply with the Matthews outdoor
lighting requirements. The owner is currently leasing or selling the business to 7-Eleven Corporation. The
approved rezoning construction has yet to take place.
Mr. Camp showed the Board which property lines the variance request specifically impacts. Staff did not see any
issues with the lighting impacting the section of property along Independence Blvd. He further noted that the
engineering firm stated that there will not be a variance request for the under canopy lighting. The original version
did have greater footcandles under canopy than allowed, but staff will verify that the new plans are compliant with
the Town’s ordinance.
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Mr. Camp provided background information about the development of the lighting standards for Matthews. He
continued stating that an outside consultant assisted with the process and solutions for lighting standards. There
was special consideration for gas stations and car lots where safety and visibility are important issues.
He explained the definition of footcandles and other specific lighting requirements listed for gas stations in
Matthews Unified Development Ordinance. He stated that the staff review was incomplete at meeting time. New
documents had been provided and staff has not had time to review these documents. He continued that any
development plan presented to the Town should be a complete package when submitted. The lighting portion of
the package was not submitted and the variance was requested when staff inquired about lighting. It was
explained that 7-Eleven could not or does not wish to conform to the lighting requirements. Mr. Camp stated that
staff still has still not completed the full review.
Chairman Jiles asked for clarification that staff has received all information to forward plans to the Board. Mr.
Camp said yes. Zoning Administrator Jim King addressed the Board. He stated that he received information a
couple of days before the meeting. An email from Brian Miller, lighting consultant for 7-Eleven, stated that they
had completed the photometric work and reduced the footcandles under the canopy to meet the ordinance. They
still need to superimpose that information onto the landscape plans. Mr. King stated that he has not seen the
revised plans with the new information.
Ms. Moore asked staff if they had all the documentation that is needed to make a decision, would it affect what
the Board is reviewing tonight. Mr. King stated that the original landscape plan met all the ordinance standards
except the lighting requirements. He continued noting that he had a conversation with Mr. Miller of Bohler
Engineering; staff provided options to him in order to meet the Town’s lighting plans. Mr. Miller stated that if they
had to meet the lighting standards they would. However, because of 7-Eleven’s policy, if there are other means to
achieve higher footcandles at entrances they would like to pursue them.
Ms. Moore asked why the applicant could not wait one month for a decision in order to allow staff time for review.
Mr. King stated that he was under the impression that 7-Eleven wanted to acquire their permits as soon as
possible.
Chairman Jiles wanted clarification on the lighting limits that the applicant is requesting. Mr. King stated that the
current lighting on site predated the lighting ordinance. Staff did a photometric measurement at three feet above
the ground level and on average there is seven to nine footcandles at the property lines. The current ordinance
states that a nonresidential property that abuts a nonresidential property, there is a maximum of two footcandles
at the property line. Mr. King quickly reviewed the most recent lighting plan submitted. A copy of the revised
lighting plan was submitted into evidence.
Ms. Moore asked for clarification on what the variance is requesting in regard to footcandles and location. Mr. Tuz
said that 30 footcandles is the limit under the canopy and he counted approximately 8 to 10 instances where it
exceeds such. Internal to the property they meet the requirement but at the entrances they exceed the twenty
footcandle limit.
Mr. Sumners asked what exactly the document presented this evening represents. Mr. Camp stated that the
applicant has a power point presentation that will be easier for the Board to review.
Mr. Jiles asked staff if the document presented this evening was the latest data and has the applicant made any
effort to meet the existing ordinance. Mr. King said they have not tried to meet the ordinance. Ms. Moore asked if
staff was comfortable with the submitted plan. Mr. King said that staff is comfortable continuing the review at this
point. He stated that he is reviewing the plan for the first time this evening.
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Chris Capellini with Bohler Engineering 800 W Hill St Charlotte addressed the Board. He said that they are
looking for a decision whether it is a denial or approval in order to move forward with their project. He showed the
Board the site plan and described the area. He stated that there are areas under the canopy that are in excess of
the 30 footcandle requirement. He continued stating that 7-Eleven does not have an issue with the maximum
footcandle under the canopy. They are agreeable to meeting that requirement as part of an approved condition.
He further stated that his client is not agreeable with the reduced requirements at the entrances. He showed the
Board the store entrance and Windsor Square Shopping Center entrance. He stated that the shopping center
entrance is heavily traveled. Their main concern is lowering the footcandle to the recommend two footcandle
requirement. It creates safety concerns with the high traffic in the area. There are excess footcandles around the
area currently. He continued stating that their client feels comfortable with what is out there now. They understand
the intent of the ordinance; however they are in a heavily traveled commercial area. They will be installing LED
lighting which is cleaner than what is currently on site. They want to be consistent with the safety measures that
their client has in place in other locations. He continued describing the site and lighting proposed. He said that
their client has safety concerns for foot traffic if they meet the lower town requirements. He knows this is the first
time staff has seen these plans. They do not want to delay the project another month. If that means denial, they
understand.
Mr. Tuz wanted to know what standard 7-Eleven followed for the safety of their sites. Mr. Capellini stated that at
minimum they feel comfortable with three footcandles at the property line. He further stated that at the dumpster
area they have a minimum of 10 footcandles for the employees’ safety. Mr. Tuz asked if there is a national
standard for gas stations or is this specific to 7-Eleven. Mr. Capellini said that these are 7-Eleven’s standards.
Mr. Tuz asked what are the statistics of crime and safety of the site based on your minimum standards and
comparison with the lower lighting. Mr. Capellini stated that he does not have that information. The 7-Eleven
corporate office is requiring these lighting minimums. He said that they would reach out and see if the corporate
office would be willing to share with staff for potential text change in the future. Mr. Tuz wanted to see where the
areas are out of standard. Mr. Capellini showed the Board the areas out of compliance and how much footcandles
each is. He said that these are not high by utilizing the existing fixtures. The Town’s ordinance allows thirty feet in
height and the current fixtures are approximately fifteen feet in height.
Mr. Jiles asked for further explanation on what lighting was going to be left on site. Mr. Capellini said that they are
leaving the poles and light bases. They are changing out the fixtures.
Mr. Monestere asked about the lighting design in the parking areas. Mr. Capellini said that LED lighting works
better with the security cameras that will be on site. Ms. Moore wanted to know what other 7-Eleven locations in
the area have for lighting. Mr. Capellini said that he has not looked at other 7-Eleven site specifics.
Mr. Sumner said that there is a 7-Eleven just down the road and it seems to be darker. He further noted that the
Circle K that was recently built in Matthews that complies with the ordinance and seems to be brighter. He said
that the lighting, in his opinion, was very good and is amber in color. Mr. Capellini said that he is not a lighting
expert, and these are the recommendation that were provided. Discussion continued on lighting standards and
current applications locally.
Mr. Jiles said that what is shown on the plans does not define the standards. Mr. Capellini said that it is the
minimum at the driveway. He stated that 7-Eleven’s concern is having dark spots at the main entrance to the site.
He continued explaining where they exceed the ordinance maximums along the interior of the shopping center.
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Ms. Moore asked staff if approving this variance would be setting precedence because this ordinance is relatively
new. Mr. King said a variance never sets precedence. Mr. Jiles asked if extending this one more month is really a
problem for the applicant. Mr. Capellini said that yes it is an issue with his client; they do not want to delay the
project another month. Ms. Moore asked why the changed information was not given to staff prior to this evening.
Mr. Capellini said that they had a submittal that they did receive comments from staff. GE is the lighting consultant
and unfortunately there was a delay in getting changes back to staff from GE. His firm acted immediately but the
timing of the meeting did not allow staff enough time for review.
Ms. Moore said that staff normally provides a complete report for the Board. If this variance is granted will this
cause a problem for staff. Mr. Camp stated that in the staff report they tried to give background about dark sky
and why the town adopted the lighting ordinance. Staff feels that the ordinance adopted is more relaxed than
other communities. He continued noting that there is a complete rebuild of a gas station that did meet the
ordinance. The Town has not created an ordinance that can’t be met.
Mr. Jiles said that the Town did extensive review of lighting requirements. Mr. Camp explained the process that
the Town held before adopting the ordinance. He stated that the elected officials were very informed when the
lighting ordinance was approved. Discussion continued on specific lighting requirements.
Mr. Sumners asked what the lighting footcandles are under the canopy. Mr. King said that it is thirty footcandles.
Mr. Sumners asked the applicant if they wanted thirty footcandles at the property line. Mr. Capellini said that they
are agreeable to the thirty under the canopy. They wish to have twenty at the property line. There are a couple of
areas that are greater than that, but he believes they can get most of them down to twenty.
Mr. Sumners asked if someone were to go to the site tonight, what would the footcandles be along the
commercial area. Mr. King said that staff findings show that the footcandles range from 7 to 10. Mr. Sumner
asked what the lighting is at JC Penney. Mr. King stated that they did not have those readings. Mr. Capellini said
that the LED lighting does not bleed as much as conventional lighting.
Mr. Jiles said that there is adaptability to the lighting that could bring the lighting down. Ms. Moore said there are
too many unknowns at this time. She is not comfortable moving forward at this time. Mr. Capellini reiterated that
they would like a decision this evening whether it be denied or approved for the current submitted plan.

Deliberations
Attorney Blythe stated that the applicant wishes to have a decision this evening, however; if the Board is not
comfortable with making a decision they could continue the hearing. If the applicant meets the ordinance they
could withdraw the petition so there would not be a denial. It would be up to the applicant if they wish to wait the
extra month.
Mr. Jiles moved to delay the application for one month because the Board does not have full information. Walter
Monestere seconded the motion. Mr. Capellini asked to speak to the Board. He stated that if they could deny it
tonight would be better than delaying for one month. They will still be in the same place they are today if there is a
continuation. He understands that the delay allows staff an opportunity to review the revised plans. He noted that
there are excess footcandles from what is allowed by the ordinance and if that will not be approved in 30 days
then they would rather have the denial tonight.
Ms. Moore said to clarify, the applicant has stated that they do not care whether it is denied and they are not
going to attempt to meet the town ordinance. Mr. Capellini said that they will meet the ordinance but there will be
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a letter from the Town that states that they have to adhere to the ordinance requirements. Mr. Capellini stated that
they are asking the Board to review the plans as it is presented.
Mr. Jiles stated that he would look at denial as presented because they are asking for a variance to the ordinance
which is specific. Ms. Moore said that they could not approve the variance without more information. There was
discussion about previous variances that were issued with specific requirements.
Mr. Tuz said that he is familiar with lighting plans, and he would put limitations on the variance. He continued
stating that they would have to meet the under canopy requirements. He does not have an issue with the light
exceeding requirements at the entrance. His caveat is that it would be helpful to see the safety statistics which
would give him a better feeling about approving the variance request.
Mr. Jiles said that the plan is mostly acceptable but it came in late. The basic plan has merits. He believes a
lighting engineer could take care of this and fix the plan quickly.
Mr. Capellini said that they would be agreeable to having two footcandles at the outside corners of the property in
exchange of the interior two corners being treated as a commercial center and meet the ordinance at 20
footcandles on those property lines. The variance would be for the interior two property line corners.
Ms. Moore asked if this compromise would be acceptable to staff. Mr. Camp said that you would be ignoring the
property line and that it would be considered one shopping center. However, it is still a several hundred percent
variance to go to the twenty footcandle. It is still the same variance request. It is the variance to the northeast
corners of the property.
Mr. Tuz asked for clarification if they will comply with the code for the service stations and he feels that the best
thing to do is deny.
Mr. Jiles retracted his original motion to delay the decision and Mr. Monestere retracted the second.
Cecil Sumners motioned and Peter Tuz seconded to deny the variance application.
Board members went through the list of criteria in the UDO to prepare their findings:
1.
That special or unique circumstances or conditions or practical difficulties exist which apply to the land,
buildings or uses involved which are not generally applicable to other land, buildings, structures, or uses in the
same zoning districts. Mr. Jiles said that there are not any special or unique circumstances or conditions.
2.
That the special conditions or circumstances or practical difficulties do not result from the actions of the
property owner or applicant, their agent, employee, or contractor. Errors made by such persons in the
development, construction, siting or marketing process shall not be grounds for a variance except in cases where
a foundation survey submitted to the Planning Director, or designee, before a contractor proceeds beyond the
foundation stage has not revealed an error which is discovered later. Mr. Jiles said that special circumstances
result from the owner not meeting the ordinance requirements.
3.
That the unique hardship situations cited by the applicant are not hardships resulting from personal or
household members’ circumstances which would no longer be applicable to the location if the applicant or
household was no longer present at the property. Mr. Jiles said that there is no unique hardship situation and did
result from the applicants plans.
4.
That the strict enforcement of this Title would deprive the owner or applicant of reasonable use of the
property that is substantially consistent with the intent of this Title. Mr. Jiles said that strict enforcement would not
deprive the owner of reasonable use of the property. Mr. Tuz added that other service stations meet the Town’s
lighting requirements.
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5.
That the granting of a variance will not result in advantages or special privileges to the applicant or
property owner that this Title denies to other land, structures, or uses in the same district, and it is the minimum
variance necessary to provide relief. Mr. Jiles said that denying the variance will not advantage the applicant that
this Title denies others.
6.
That the proposed use and the appearance of any proposed addition or alteration will be compatible with,
and not negatively impact, nearby properties. The Board agreed that the proposed use is compatible with nearby
properties.
7.
That the variance shall not be materially detrimental to the health, safety or welfare of persons residing or
working in the neighborhood. Consideration of the effects of the variance shall include but not be limited to
increases in activity, noise, or traffic resulting from any expansion of uses allowed by the variance. Mr. Jiles said
that denial of the variance would not be materially detrimental to the neighborhood.
Findings of Facts
Mr. Jiles went through the findings of facts as follows:
1.
Unnecessary hardship would not result from the denial of the variance. The reason for the denial is that
the strict application of the ordinance has been operated at other locations in Matthews under.
2.
Denial does not create a hardship based on the conditions that are peculiar to the property, such as
location, size, or topography.
3.
There is no hardship that resulted from actions taken by the applicant or property owner. The applicant
had knowledge of the existing ordinance.
4.
The denial of the variance is consistent with the spirit, purpose, and intent of the ordinance, public safety
is secured, and substantial justice is achieved.
The motion carried unanimously.

ADJOURNMENT
Mr. Jiles made a motion to adjourn. Mr. Sumners seconded the motion and the meeting adjourned at 8:05 pm.

Respectfully submitted,

Mary Jo Gollnitz
Zoning Technician/Deputy Town Clerk
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Case 2014-05
Type of Request: Variance
September 4, 2014
Summary of Request
The applicant requests a variance to Sight Triangle requirements to allow an existing monument
sign to remain at the Sportsplex site.

Background
In October 2013, the Matthews Sportsplex opened after many years of planning and construction.
The property, consisting of approximately 180 acres, is owned by Mecklenburg County and was developed in partnership with the Town of Matthews. The existing improvements to the site represent
phase 1, with phase 2 currently in permitting. The second phase of the project will extend the existing entrance through the site and to a second access off of Brigman Rd between the current bowling
alley and Elevation Church. Around the time of the opening of the complex, a monument sign was
erected at the corner of the entrance road and Tank Town Rd. When development plans for the project were originally approved by Planning Staff, the monument sign was shown on the east side of
the new road and outside of the required 35x35 sight triangle. The sign designer, upon making a site
visit, determined the west side of the drive to be the best location and advised that the sign be located in the new location. According to our records, a permit was not issued for the monument sign. A
permit will need to be obtained if a variance is granted to allow the sign to remain.
Request
The monument sign was constructed in the middle of the 35x35 sight triangle. This requirement exists to ensure that drivers have adequate visibility where driveways and streets intersect. Poor visibility at intersections is a safety concern and can lead to vehicular, bicycle or pedestrian accidents.
The portion of the sign closest to the street as shown in the attached photos is under 2’ in height and
is allowed.

Ordinance Requirements
Definition:

Matthews Board Of Adjustment
Case 2014-05
Type of Request: Variance
September 4, 2014

Ordinance Requirements

Findings of Fact Standards for Zoning Variances

In granting any zoning variance, the Board of Adjustment shall make findings that the spirit
of the ordinance shall be observed, public safety and welfare shall be secured, and substantial justice shall be done. To reach these findings, the Board of Adjustment shall consider the
following 7 standards:

1. That special or unique circumstances or conditions or practical difficulties exist which apply to the land,
buildings or uses involved which are not generally applicable to other land, buildings, structures, or uses in
the same zoning districts.

2. That the special conditions or circumstances or practical difficulties do not result from the actions of the
property owner or applicant, their agent, employee, or contractor. Errors made by such persons in the development, construction, siting or marketing process shall not be grounds for a variance except in cases where a
foundation survey submitted to the Planning Director, or designee, before a contractor proceeds beyond the
foundation stage has not revealed an error which is discovered later.

3. That the unique hardship situations cited by the applicant are not hardships resulting from personal or
household members’ circumstances which would no longer be applicable to the location if the applicant or
household was no longer present at the property.

4. That the strict enforcement of this Title would deprive the owner or applicant of reasonable use of the property that is substantially consistent with the intent of this Title.

5. That the granting of a variance will not result in advantages or special privileges to the applicant or property
owner that this Title denies to other land, structures, or uses in the same district, and it is the minimum variance necessary to provide relief.

6. That the proposed use and the appearance of any proposed addition or alteration will be compatible with,
and not negatively impact, nearby properties.

7. That the variance shall not be materially detrimental to the health, safety or welfare of persons residing or
working in the neighborhood. Consideration of the effects of the variance shall include but not be limited to,
increases in activity, noise, or traffic resulting from any expansion of uses allowed by the variance.

Findings of Fact
In reaching a decision on a variance request, the Board shall make
findings upholding all of the following criteria:

1. Unnecessary hardship would result from the strict application of this Title. It shall not be
necessary to demonstrate that, in the absence of the variance, no reasonable use can be
made of the property.

2. The hardship results from conditions that are peculiar to the property, such as location,
size, or topography. (Hardships resulting from personal circumstances, as well as hardships resulting from conditions that are common to the neighborhood or the general public, may not be the basis for granting a variance.)

3. The hardship did not result from actions taken by the applicant or the property owner.
The act of purchasing property with knowledge that circumstances exist that may justify
the granting of a variance shall not be regarded as a self-created hardship.

4. The requested variance is consistent with the spirit, purpose, and intent of this Title,
public safety is secured, and substantial justice is achieved.

Approved Sign Location

Installed Sign Location

Sign is under 2’ in height and in conformance with Ordinance in
the area to the left of the measuring tape
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Case 2014-06
Type of Request: Variance
September 4, 2014
Summary of Request
The applicant requests a variance to numerous requirements to allow an extension of an existing
parking lot.

Background
The property at 630 Team Road was constructed in 2007 and consists of an 8,400 heated square
foot office building and 28 parking spaces. The parking spaces that were originally constructed are
the minimum required by zoning. In 2003, the site received 5 variances to secure the ability to construct the building on the site. Due to the shape of the parcel, the Highway Overlay District extremely
impacted the ability to build on the property. In 2007, an additional variance was granted to allow the
building to be taller. The variances that were previously granted are as follows:

1. A 15’ variance to allow the building to encroach 15’ in the the 30’ Highway Overlay buffer.
2. A 15’ variance to allow the building to be set back 0’ from the buffer rather than 15’ minimum.
3. A variance of 25’ to allow a driveway and parking to encroach in the 25’ undisturbed buffer along
Team Rd.
4. A variance of 15’ to allow parking spaces in the 30’ Highway Overlay buffer.
5. A variance of 20’ to allow the building to encroach 20’ into the 35’ sideyard along thoroughfare.
6. Variance to allow an additional 16’ of building height over the 35’ limit without increased sideyard.

Request
The applicant requires more parking than the minimum required by code and wishes to construct an
additional 12 parking spaces on the property. The 12 parking spaces encroach further into the required Highway Overlay buffer, reducing it from 30’ to 0’ along Matthews Township Parkway. Along
Team Rd, the parking spaces will encroach into the right-of-way and will require an encroachment
agreement from the Town. In addition to reaffirming the variances above, the specific variances that
are requested are on the following page. No other changes are requested to the existing parking lot
and building although two existing parking spaces will be removed to allow for the extension of the
parking lot.

Matthews Board Of Adjustment
Case 2014-05
Type of Request: Variance
September 4, 2014

List of Variances Requested

155.607.1 (C) (14) (c) - On corner lots, parking shall not be permitted in the street-side side yard closer to the public
right-of-way than ten feet (10’). Variance to reduce requirement to 0’
155.607.3 (A) (5) - Off-street parking areas shall be designed so that the parked vehicles do not encroach upon or
extend onto public rights-of way, sidewalks, area designated for pedestrian or bicycle use, or strike against any
wall, vegetation, utility, or other structure. Variance to allow parking to encroach in to ROW
155.607.3 (A) (7) - PEDESTRIAN CIRCULATION. Off-street parking areas that contain more than thirty six (36) parking
spaces or two (2) or more outdoor parking rooms, shall provide a separated pedestrian circulation network. Such
pedestrian network may be oriented parallel or perpendicular to parking rows and shall provide a safe pedestrian
connection between the parking rows and the building or use entrance(s) and shall be free of obstruction from
parked motor vehicles. Variance to not provide pedestrian circulation
155.606.3 (A) - A planting strip whose total length shall be equal to the total length of the property line adjacent
to the public right-of-way, or in the public right-of-way if sufficient room exists between curb and sidewalk, exclusive of access drives and their sight triangles. The width of the strip shall be a minimum of eight feet (8’) and
shall generally start immediately adjacent to the street side property line. Variance to remove planting strip
requirement
155.606.3 (B) - Trees shall be planted, if not existing, within the planting strip with large maturing trees. Large maturing trees shall be spaced no greater than forty feet (40’) apart with a minimum of one tree planted on all properties with frontage greater than thirty feet (30’). Each tree shall be a minimum of two inch (2”) caliper and have
a minimum height of eight feet from the ground surface. See § 155.606.14 for a selection of recommended large
maturing trees. Variance to not install street trees along frontage of new parking area
155.504.2 (B) (6) (e) (i) - LOCATION OF OFF-STREET PARKING, LOADING, AND STORAGE AREAS. Any paved or impervious surface designed or intended to be used by vehicles, including off-street parking, loading and storage areas
shall be located to the side and rear of all principal nonresidential structures of sites fronting Highway NC51. Off
-street parking to the side of a structure shall be no closer to Highway NC51 right-of-way than the structure or
sixty feet (60’), whichever is less. For corner lots, the side of the lot facing the more major thoroughfare shall be
considered the front yard for the purpose of this requirement. Variance to allow parking closer to 51 than
building
155.504.2 (B) (7) (b) - MINIMUM PROTECTED BUFFER YARD REQUIRED. A protected buffer yard shall be established
from the edge of the existing or proposed right-of-way as follows:
i.

HIGHWAY NC51: Thirty feet (30’), minimum. Variance to allow a 0’ buffer against 51.

Matthews Board Of Adjustment
Case 2014-05
Type of Request: Variance
September 4, 2014

Ordinance Requirements
The following portion of the Highway Overlay District specifically applies to lots such as the subject
parcel. These requirements also existed and were factored into the original variances that were
granted.

155.504.2.B.7.F APPEAL.
In a case where an individual parcel has been rendered virtually unusable due to establishment of
the buffer yard, there may be grounds for a variance or appeal, provided that all other conditions set
forth in this section are met. In granting any such variance or appeal, the Town Board of Adjustment
may require the applicant to compensate in equivalent landscaping improvements any vegetative
matter that is lost through an encroachment into the buffer yard

Findings of Fact Standards for Zoning Variances

In granting any zoning variance, the Board of Adjustment shall make findings that the spirit
of the ordinance shall be observed, public safety and welfare shall be secured, and substantial justice shall be done. To reach these findings, the Board of Adjustment shall consider the
following 7 standards:

1. That special or unique circumstances or conditions or practical difficulties exist which apply to the land,
buildings or uses involved which are not generally applicable to other land, buildings, structures, or uses in
the same zoning districts.

2. That the special conditions or circumstances or practical difficulties do not result from the actions of the
property owner or applicant, their agent, employee, or contractor. Errors made by such persons in the development, construction, siting or marketing process shall not be grounds for a variance except in cases where a
foundation survey submitted to the Planning Director, or designee, before a contractor proceeds beyond the
foundation stage has not revealed an error which is discovered later.

3. That the unique hardship situations cited by the applicant are not hardships resulting from personal or
household members’ circumstances which would no longer be applicable to the location if the applicant or
household was no longer present at the property.

4. That the strict enforcement of this Title would deprive the owner or applicant of reasonable use of the property that is substantially consistent with the intent of this Title.

5. That the granting of a variance will not result in advantages or special privileges to the applicant or property
owner that this Title denies to other land, structures, or uses in the same district, and it is the minimum variance necessary to provide relief.

6. That the proposed use and the appearance of any proposed addition or alteration will be compatible with,
and not negatively impact, nearby properties.

7. That the variance shall not be materially detrimental to the health, safety or welfare of persons residing or
working in the neighborhood. Consideration of the effects of the variance shall include but not be limited to,
increases in activity, noise, or traffic resulting from any expansion of uses allowed by the variance.

Findings of Fact
In reaching a decision on a variance request, the Board shall make
findings upholding all of the following criteria:

1. Unnecessary hardship would result from the strict application of this Title. It shall not be
necessary to demonstrate that, in the absence of the variance, no reasonable use can be
made of the property.

2. The hardship results from conditions that are peculiar to the property, such as location,
size, or topography. (Hardships resulting from personal circumstances, as well as hardships resulting from conditions that are common to the neighborhood or the general public, may not be the basis for granting a variance.)

3. The hardship did not result from actions taken by the applicant or the property owner.
The act of purchasing property with knowledge that circumstances exist that may justify
the granting of a variance shall not be regarded as a self-created hardship.

4. The requested variance is consistent with the spirit, purpose, and intent of this Title,
public safety is secured, and substantial justice is achieved.

