Board of Adjustment
Thursday, October 4, 2018
7:00 PM
Hood Room, Matthews Town Hall
The Board will meet for an annual appreciation meal at 6 p.m.
No cases will be discussed at this time.
AGENDA

I.

CALL TO ORDER

II.

INVOCATION

III.

APPROVAL OF MINUTES

IV.

VARIANCE REQUEST: BA 2018-8 Camping Trailer in Front Setback at 13333 Kintyre

V.

ADJOURNMENT

MINUTES
BOARD OF ADJUSTMENT
WEDNESDAY, SEPTEMBER 19, 2018
HOOD ROOM, MATTHEWS TOWN HALL

PRESENT:

Vice Chairman Jerry Meek; Members Jeanne Moore, Cecil Sumners, and Steven Lee;
Alternate Members Gary Smith and Lee Jenson; Attorney Robert Blythe; Senior Planner
Jay Camp; Senior Administrative Specialist/Deputy Town Clerk Shana Robertson

ABSENT:

Chairman Jim Jiles, Alternate Member Peter Tuz

CALL TO ORDER/INVOCATION:
Vice Chairman Jerry Meek called the meeting to order at 7:07 pm.
Cecil Sumners gave the invocation.

APPROVAL OF THE MINUTES:
Steven Lee made a motion to approve the minutes of the September 13, 2018 meeting. Jeanne Moore
seconded, and the motion passed unanimously.
Ms. Moore made a motion to approve the minutes of the August 2, 2018 meeting. Mr. Lee seconded, and
the motion passed unanimously.
Mr. Meek designated Alternate Member Gary Smith as a voting member for the evenings meeting.

SWEARING IN:
Senior Planner Jay Camp, Code Enforcement Officer Carlo McCoy, Mark Szabo, Richard Coley, and Shane
Somerset were sworn in by Mr. Meek
VARIANCE REQUEST: BA 2018-6 Commercial Vehicle at 1408 Reid Harkey

STAFF REPORT:
Mr. Camp said that the applicant was seeking a one year variance to allow a large commercial vehicle to
be stored on the property located at 1408 Reid Harkey Road. Mr. Camp said that the applicant was first
given a Notice of Violation in 2015 for the vehicle and other debris that were on the property. The resident
had come into compliance with all violations except for the large commercial vehicle and indicated that he
would be requesting a Zoning Variance in 2015. Mr. Camp said that the violation was never followed up
on. Code Enforcement recently had responded to a complaint regarding the large commercial vehicle and
had issued a new Notice of Violation.
Mr. Camp said that the Unified Development Ordinance (UDO) was revised several years ago to clearly
define the storage of commercial vehicles on residentially zoned lots. He added that the code allowed a
mid-range vehicle of less than 13,000 pounds GVWR, with a height less than eight feet, and a cargo area
less than 14 feet in length could be stored on a residential lots in conjunction with a home-based business.
The applicant’s vehicle was greater than eight feet in height, had a GVWR of 26,000 pounds and had a 16
foot cargo area according to the vehicles registration. Mr. Camp reviewed the UDO definitions for
commercial vehicles, photographs that were taken by Code Enforcement Officer Carlo McKoy, and aerial
images of the applicant’s property.
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Mr. Lee clarified that the applicant was asking for a one year Variance and Mr. Camp said that was correct
and that the Board of Adjustment on several occasions allowed Variances with a sunset. Mr. Lee asked if
the owner was to enclose the garage that was on the site, could the vehicle be stored there and comply.
Mr. Camp said that the vehicle still could not be stored on the property.
Mr. Meek said that the vehicle had been on the property for three years in violation of the Town Code and
the applicant was wanting another year. He asked if there were discussions about requesting a Variance
in 2015. Mr. Camp said that the vehicle had been there for many years and added that staff did not follow
up on the issue after the violation was found. Mr. Camp added that it should have come to Board in 2015.
The Applicant, Mark Szabo, 1408 Reid Harkey Road, Matthews, NC 28105 addressed the Board and said
that he was not trying to change the Ordinance but was just asking for a year or two to finish a construction
project on the property. Mr. Szabo explained to the Board that he was doing a reconstruction of his back
yard and had to complete two more projects that he would need the vehicle for. Mr. Szabo said that he is
completing the project himself while working a full-time job and added that after the year he would not need
the vehicle any longer and would remove it from his property. Mr. Szabo said that the GVWR was 14,000
pounds, seven and a half feet in hight, and 16 feet in length adding that it was barely over the ordinance
requirement for a mid-range vehicle. Mr. Szabo explained that the vehicle had very little visibility from public
view and two neighbors were in attendance to attest to the vehicle’s visibility. He added that he has owned
the vehicle and it had been stored on his property for 18 years. Mr. Szabo said that the vehicle was not
dirty and did not leak fluid adding that if he knew that the vehicle was not allowed by the Matthew’s
ordinance he would have never purchased the truck. He said that there would be a hardship in the cost to
store the vehicle off site and the high cost to contract out the remaining home projects. Mr. Szabo said that
he was seeking the one year Variance to enhance the value of his property and enhance the neighborhood.
Mr. Meek asked if Mr. Szabo was operating a business out of his home and if the vehicle was part of that
business or if the vehicle was for the personal improvement project. Mr. Szabo said that there was a time
that he did run a business out of his home but closed the business in January 2017. The vehicle was
purchased not for business purpose but to offset the cost of building the detached accessory structure on
his property and other home improvement projects. Mr. Meek asked for more details on the current work
that Mr. Szabo was doing on the property. Mr. Szabo explained to the Board Members that his last two
projects would include the replacement of stairs in the rear of his home and the deconstruction of the
driveway. He added that he had recently concluded a lawsuit with a contractor that had not installed the
driveway properly. Now that the lawsuit was complete he would be tearing up the cracked driveway and
hauling off the debris himself to save money. He said when that was complete is was planning on having
the driveway reinstalled correctly.
Shane Somerset, 1409 Reid Harkey Road, Matthews, NC 28105, said that he lived across the street from
Mr. Szabo and he could not see the vehicle from his home because Mr. Szabo’s property dropped down.
Mr. Somerset said that he had no problem with the Variance being granted.
Richard Coley, 2314 Mondavi Court, Matthews, NC 28105, said that he lives behind Mr. Szabo and has a
full view of his back yard. Mr. Coley said that Mr. Szabo has done a lot of hard work on his property over
the past years. He said that he can see the vehicle but never associated the vehicle as being large. Mr.
Coley said that he was not bothered by the view of the commercial vehicle.
DELIBERATION
Ms. Moore said that she did not feel the one year Variance should be granted and the vehicle had been a
known violation for three years and should have been addressed in 2015.
Mr. Smith asked if the vehicle was not being used in a business but for personal use by a home owner, did
it still fall under the definition and the restrictions of commercial vehicle. Mr. Blythe said that the ordinance
said a vehicle designed or used for business purposes and the vehicle would meet the design qualification
of that definition. Mr. Camp said that Section 155.607.1.C.14.f.i would allow a mid-range commercial vehicle
even if business was not being conducted but not a large commercial vehical.
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Mr. Meek asked if he could have the vehicle on his property as long as he did not park overnight. Mr. McKoy
said that the ordinance allowed the parking of a mid-range vehicle overnight but does not address a largerange vehicle so only a mid-range could be parked at a home. Large commercial vehicles could not be
parked on residential properties.
Ms. Moore said she feels that a precedence was being established. She said that similar issues had been
heard by the Board and the applicants were told that they had to remove the vehicles or get something
smaller in less time than a year. Mr. Camp said that one request was granted for 18 months so that his
employer could supply him with another vehicle and the second was a large landscape vehicle and the
applicant was allowed a period of time to replace. Ms. Moore said that both those cases were a first offence
and the request that was being heard had been a known violation for three years.
Mr. Szabo said that he was told in 2015 by Mr. McKoy that the Board of Commissioners were reviewing the
text and were going to be making a change to the ordinance so he should wait before filing a Zoning
Variance. Mr. McKoy said that the ordinance was updated in 2014 and there was no way he would have
told that to Mr. Szabo with the change approved just a year prior.
Ms. Moore said that a year seemed like a long time. She said that perhaps Mr. Szabo will have to remove
the vehicle and a time period could be added to the motion to be within a few months but not a full year.
Mr. Lee said that there had been multiple requests for code enforcement action and he did not want the
citizens of Matthews to believe that the Town was not doing anything about those complaints.
Mr. Jensen said that he agreed and that a few months should be granted to give the applicant time to get
the projects done and the vehicle removed from the residential property.
Mr. Sumners agreed with Ms. Moore that a precedence was being established and felt that three to six
months was adequate time to complete the applicant’s projects.
Ms. Moore motion to deny the Variance request and allow five months from the date of the meeting for the
large-grade commercial vehicle to be removed from 1408 Reid Harkey Road, Matthews, NC 28105. Mr.
Sumners seconded the motion.
FINDINGS OF FACT
1. Unnecessary hardship would not result from the strict application of this Title. It shall not be necessary
to demonstrate that, in the absence of the variance, no reasonable use can be made of the property.
The applicant could choose to store the vehicle at an offsite location. Selling the truck is not the only
option that is available.
2. The hardship does not result from conditions that are peculiar to the property, such as location, size, or
topography. (Hardships resulting from personal circumstances, as well as hardships resulting from
conditions that are common to the neighborhood or the general public, may not be the basis for granting
a variance.)
The hardship does not result from conditions that are peculiar to the property.
3. The hardship did not result from actions taken by the applicant or the property owner. The act of
purchasing property with knowledge that circumstances exist that may justify the granting of a variance
shall not be regarded as a self-created hardship.
The applicant has now known for three years that the truck is not allowed to be stored on the property.
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4. The requested variance is not consistent with the spirit, purpose, and intent of the Title, because public
safety is secured and justice is achieved.
The intent of the prohibition on the storage of large commercial vehicles on residentially zoned lots is
to maintain the character of residential neighborhoods. To store a dump truck at the property is not
consistent with the spirit, purpose or intent of the code restrictions on large commercial vehicles.
The motion to deny was unanimously approved.

VARIANCE REQUEST: BA 2018-7, Private Street at 269 South Trade
Senior Planner Jay Camp, Garry Smith, and Jordan Noblin were sworn in by Mr. Meek
STAFF REPORT:
Mr. Camp informed the Board that the variance request for 269 South Trade was sought in conjunction with
rezoning petition 2018-686. The approximant 2.5 acre site that is next to the Four Mile Creek Greenway
was proposed for twelve homesites. The applicant was asking for a private street to be constructed in RVS zoning district. Mr. Camp said that the R-VS district prohibited the installation of private streets. Mr.
Camp reviewed the updated site plan that showed two car garage and told the Board that the approximant
300-foot extension of Main Street could not connect to any future roads because of existing development
around the site.
Mr. Jenson said that the staff report listed the reason for the Variance request as a recommendation of the
Matthews Public Works Director and he asked Mr. Camp why that request was made. Mr. Camp said that
during the initial review of the rezoning the Public Works director said that he would prefer that the road not
be dedicated to the Town as it was such a small street that served only eight houses. Mr. Camp said that
the front four homes had an ally off of the Main Street extension but their legal lot frontage was on South
Trade Street. Mr. Camp added that it was an isolated street network that could not connect to any other
street network. Mr. Camp said that the street had a 44 foot right-of-way and a back of curb sidewalk to save
more trees and add space between homesites. If the Variance was denied the applicant would need to
defer the Boards decision and request a Public Improvement Variance.
Mr. Meek asked if there was reason to think that the developer would build a substandard street. Mr. Camp
that that that the street would be built to the Matthews residential street standard.
Ms. Moore asked if public services such as fire, police, and trash service would be allowed to access the
road and Mr. Camp said there would be easements. Mr. Camp added that Avington, Bellasera, Villages at
St. Andrews, and Polo Club were all built with private streets.
Mr. Jenson asked what would need to be included if the applicant had to request a Public Improvement
Variance. Mr. Camp said a planting strip between the curb and sidewalk. The typical street cross section
was 50 feet and the applicant was proposing a 44 width cross section. Mr. Camp added that the applicant
was not seeking a Variance to avoid the Public Improvement process by to try and do what was asked by
Town staff.
Ms. Moore asked about the ordinance for no more private streets and Mr. Camp said that the Town staff
was wanting to revisit that wording and look for a possible text change.
Mr. Meek asked if the Variance was granted, could they make it contingent on the site plan that was being
presented. Mr. Camp said that if the location and layout were the same for the street, the Variance would
carry. Attorney Robert Blythe asked if the site plan had noted that the street would be built to the Town’s
standard for public residential streets. Mr. Camp said that he did not know if that was in the notes but
Mecklenburg County had standards for the cross section that did define the building standard. Mr. Camp
added that a note on the zoning plan could be added as a condition to the approval. Mr. Meek said what
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made this different is usually they were looking for a hardship of the applicant but this request was a
hardship for the Town.
Garry Smith, PO Box 578 Matthews, NC 28106 said that when he first submitted the rezoning application,
the road was designed as a private street. He was told that private streets were not allowed in the R-VS
districts so he redesigned the street to be public. Mr. Smith said that after staff reviewed, Public Works had
requested that the road be made private. Mr. Smith reviewed his site plan with the members of the Board
with the updated changes from Planning Board and Town Council in place. He added that the streets would
be developed in accordance to public road standards. Mr. Smith said that he did not mind either was if the
street was public or private and that he was requesting the Variance because of the suggestions from staff.
Ms. Moore asked if the width of the private street was the same width for a public street. Mr. Smith said
they were a little narrower that the public street standard because he wanted a cottage style character that
would also preserve some of the trees.
Mr. Lee asked what the burden would be on the Home Owners Association. Mr. Smith said that he had not
ran the exact numbers but it was a simple line item that would be collected and held in a separate account
for when the time came to resurface the street. Mr. Smith said it would be around $15 to $18 per home, per
month. Mr. Lee asked how many liner feet the road would be and Mr. Smith said from front to back and left
to right it would total around 480 feet. Mr. Lee said that was not much for the twelve houses and sounded
reasonable.
Mr. Meek asked if there was anything about the street that was any different that a public streets
construction. Mr. Smith said there was not as both were constructed with six inches of stone, two inches
of a binding coat, one and a half inch top coat with public utilities and trash service. Mr. Meek said that the
rational that substandard streets would be built and then have them turned over to the Town to fix did not
apply. Mr. Smith said that it may have happened in the past but requirements were in place with both the
Town and County and plans had to be submitted, met, and approved in Mecklenburg County and The Town
of Matthews.
Mr. Sumners asked about the turnaround area and Mr. Smith said that it was called a hammerhead and it
allowed for six additional guest parking spots. Jordan Noblin with Bloc Design, 2923 S Tryon Street, said
that the hammerhead also served the purpose of allowing firetrucks and trash trucks a turnaround area.
Laura Clark of 1209 Glenshannon Road, Matthews, NC 28105 was sworn in by Mr. Meek. She asked the
applicant if he was planning on a gated community and if the parking on the hammerhead would be for
public or private use. Ms. Clark said that during the community meeting, they were told that the parking
would be public. Mr. Smith said that based on recommendations from both Planning Board and Town
Council the parking area would be private and marked by signage. Mr. Blythe said that the Board of
Adjustment based their decision on factual testimony and this discussion was more part of the rezoning
process. Ms. Clark thanked the Board for their time.
DELIBERATION
Mr. Lee said that the Unified Development Ordinance (UDO) was created for a purpose but the request
was brought forward by the recommendation of Town staff. He suggested that the UDO be reviewed for a
possible text amendment that gave neighborhood size limitations in regards to private streets.
Ms. Moore said that she had learned a lot during the meeting and she feels the Variance should be granted.
Mr. Lee said that the roads would be built to Town standards and agreed that the Variance should be
granted.
Mr. Sumners said that he was also concerned that a private street would mean a narrower, subpar street
but liked that it would be built to Town design standards.
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Ms. Moore motioned to approve the Variance for a private street at 269 S Trade Street provided the Site
Plans include the condition that the street will be constructed to Town of Matthews design standard for a
residential public street. Mr. Sumners seconded the motion.

FINDINGS OF FACT
1. Unnecessary hardship would result from the strict application of this Title. It shall not be necessary to
demonstrate that, in the absence of the variance, no reasonable use can be made of the property.
The applicant could construct the development with public streets, however, the Town Public Works
department has recommended against public streets property joined
2. The hardship does result from conditions that are peculiar to the property, such as location, size, or
topography. (Hardships resulting from personal circumstances, as well as hardships resulting from
conditions that are common to the neighborhood or the general public, may not be the basis for granting
a variance.)
The property is adjoined by a single family home, the greenway, and Matthews Elementary School. No
opportunity for further connectivity of a public street is available.
3. The hardship did not result from actions taken by the applicant or the property owner. The act of
purchasing property with knowledge that circumstances exist that may justify the granting of a variance
shall not be regarded as a self-created hardship.
The applicant is willing to construct a public street but is following the direction of Town Public Works
staff by seeking a variance for a private street with a condition that it will be built to Town residential
standard
4. The requested variance is consistent with the spirit, purpose, and intent of the Title, because public
safety is secured and justice is achieved.
The intent of the prohibition of a private street in the R-VS districts was prevent entire neighborhoods
that were constructed with substandard private streets to request conversion to public maintenance in
the future. Several communities in Matthews are built out with private streets.
The motion to grant the Variance was approved unanimously.
ADJOURNMENT
Ms. Moore made a motion to adjourn the meeting at 8:27 pm. Mr. Meek seconded the motion and the
motion passed unanimously.
Respectfully submitted,

Shana Robertson
Senior Administrative Specialist/Deputy Town Clerk
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Variance Request for 13333 Kintyre
BA2018-08
October 4, 2018

Summary of Request
The applicant requests a variance to allow a camping trailer to be stored in the front setback of a home in the R-12 district.
Background
The property owner at 13333 Kintyre, parcel 215-202-08, currently stores a recreational
camping trailer in the driveway within the front setback of the home.
Code Enforcement received a complaint regarding the camping trailer and on August 23rd,
2018 issued a Notice of Violation with instructions to relocate the vehicle within 10 days.
The owner maintains that there is no other suitable location for the camper on the property.
While this may be true, offsite storage is also an option.
Unified Development Ordinance Definitions and Requirements
The UDO has very specific requirements for the location of recreational camping trailers on
single family zoned properties. Storage of camping trailers is defined as an accessory use
provided that the trailer is unoccupied behind the established setback. The established setback is defined as “ the distance between a street line and the front building line of a principal building or structure, projected to the side lines of the lot”.
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Example Findings of Fact
In reaching a decision on a variance request, the Board shall make
findings upholding all of the following criteria:

1. Unnecessary hardship would result from the strict application of this Title. It shall not be necessary to demonstrate that, in the absence of the variance, no reasonable use can be made of the
property.
The application could choose to store the camping trailer at an offsite location.
2. The hardship results from conditions that are peculiar to the property, such as location, size, or
topography. (Hardships resulting from personal circumstances, as well as hardships resulting from
conditions that are common to the neighborhood or the general public, may not be the basis for
granting a variance.)
There are no unique conditions at the property. The lot is similar in size and shape to other
lots in the neighborhood and throughout the Town.
3. The hardship did not result from actions taken by the applicant or the property owner. The act of
purchasing property with knowledge that circumstances exist that may justify the granting of a variance shall not be regarded as a self-created hardship.
The hardship results from actions taken by the applicant, who purchased a large camping
trailer with the knowledge that it could only be stored in the driveway in the established setback.
4. The requested variance is consistent with the spirit, purpose, and intent of this Title, public safety
is secured, and substantial justice is achieved.
The intent of code is to allow personal property, such as a camping trailer, to be stored beside or behind a home, so as to not detract from the single family character of the front of a
residential property and the overall community. The requested variance is not consistent
with the spirit and purpose of the title.

Findings of Fact Standards for Zoning Variances

In granting any zoning variance, the Board of Adjustment shall make findings that the spirit of the ordinance shall be observed, public safety and welfare shall be secured, and substantial justice shall be done. To reach these findings, the Board
of Adjustment shall consider the following 7 standards:

1. That special or unique circumstances or conditions or practical difficulties exist which apply to the land,
buildings or uses involved which are not generally applicable to other land, buildings, structures, or uses in
the same zoning districts.

2. That the special conditions or circumstances or practical difficulties do not result from the actions of the
property owner or applicant, their agent, employee, or contractor. Errors made by such persons in the development, construction, siting or marketing process shall not be grounds for a variance except in cases
where a foundation survey submitted to the Planning Director, or designee, before a contractor proceeds
beyond the foundation stage has not revealed an error which is discovered later.

3. That the unique hardship situations cited by the applicant are not hardships resulting from personal or
household members’ circumstances which would no longer be applicable to the location if the applicant or
household was no longer present at the property.

4. That the strict enforcement of this Title would deprive the owner or applicant of reasonable use of the
property that is substantially consistent with the intent of this Title.

5. That the granting of a variance will not result in advantages or special privileges to the applicant or property owner that this Title denies to other land, structures, or uses in the same district, and it is the minimum
variance necessary to provide relief.

6. That the proposed use and the appearance of any proposed addition or alteration will be compatible with,
and not negatively impact, nearby properties.

7. That the variance shall not be materially detrimental to the health, safety or welfare of persons residing or
working in the neighborhood. Consideration of the effects of the variance shall include but not be limited to,
increases in activity, noise, or traffic resulting from any expansion of uses allowed by the variance.

