Board of Adjustment
Thursday, December 6, 2018
7:00 PM
Hood Room, Matthews Town Hall

AGENDA

I.

CALL TO ORDER

II.

INVOCATION

III.

APPROVAL OF MINUTES—November 1, 2018

IV.

VARIANCE REQUEST: BA 2018-10 555 Main Street

V.

ADJOURNMENT

MINUTES
BOARD OF ADJUSTMENT
WEDNESDAY, NOVEMBER 1, 2018
HOOD ROOM, MATTHEWS TOWN HALL

PRESENT:

Chairman Jim Jiles; Members Jeanne Moore, Cecil Sumners, and Steven Lee; Alternate
Member and Lee Jenson; Attorney Robert Blythe; Senior Planner Jay Camp; Senior
Administrative Specialist/Deputy Town Clerk Shana Robertson

ABSENT:

Vice Chairman Jerry Meek, Alternate Members Peter Tuz and Gary Smith

CALL TO ORDER/INVOCATION:
Chairman Jim Jiles called the meeting to order at 7:00 pm.
Mr. Jiles appointed Lee Jenson as a voting member for the night’s meeting.
Mr. Jenson gave the invocation.

APPROVAL OF THE MINUTES:
Jeanne Moore made a motion to approve the minutes of the October 4, 2018 meeting. Cecil Sumners
seconded and the motion passed unanimously.

REQUEST FOR REHEARING: 2731 Kirkholm Drive
Board of Adjustment Attorney Robert Blythe explained to the members of the Board that the request for a
Variance hearing was not a request for rehearing because there were different parties involved in the
request. Mr. Blythe said that res judicata applies, and that meant a Board may not reopen and rehear a
case previously decided unless there is a change in conditions such as a road, property lines, nearby
construction or something similar. Mr. Blythe said that a Variance is not issued to the property owner but
to the land. The Board may vote by simple majority to approve or deny a request for a hearing. The
Board must decide if there is significant change before a variance request could be heard for the
property. If there was a significant change found then there could be a variance hearing but if no change
was found then the next item would be to adjourn the meeting.

SWEARING IN:
Senior Planner Jay Camp, Joshua Mendoza, Vennie Dinome, Barbara Taylor, Ann Taylor and Jim Taylor
were sworn in by Mr. Jiles
STAFF REPORT:
Mr. Camp said that it was the opinion of Town Staff that there had been no change to the site since the last
Variance denial decision in 2004. Mr. Camp said that opinion was based on the facts that the lot dimension
was unchanged since 2004, the street, cul-de-sac and homes in the vicinity were unchanged since 2004,
the dimensional requirements within the R-12 zoning district were unchanged since 2004, and there was
no new development that had occurred in the area since 2004.
Steve Lee asked about the lots on Pineapple Court that were referenced in the application and Mr. Camp
said that those lots met Town code and were drawn to meet lot width requirements.
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Joshua Mendoza representing Thayer Contracting Inc., 9250 Hwy 601, Midland, NC 28107 addressed the
Board and explained that Thayer Contracting was a general contracting company specializing in custom
homes, speck homes, and home renovations. Mr. Mendoza said that he agreed with the Town’s position
that the parcel had not changed but submitted pictures that showed decay of the well house and recent
dumping and vandalism on the property (Exhibit 1-13 attached and made part of this record). Mr. Mendoza
reviewed the photographs taken of the property and said that with the current state of the property there
was unrestricted access with no control who moves on property or the happenings on the property. Mr.
Mendoza said that they were wanting to remove the dangerous structure and construct a single-family
home. Mr. Mendoza said that he was asking that a variance request be heard as the property was a danger
for anyone who moved through or trespass on the property and for the best interest of Town and
neighboring land owners.
Ms. Moore asked who owned the lot and Mr. Mendoza said that Dorthey Taylor owned the property.
Vennie Dinome said that he was the potential home buyer for the property contingent on the evening’s
decision. Mr. Dinome said that he was a student pastor and he and his wife were planning on building a
modest single-family dwelling that would benefit the area. He said that his belief was that just because the
lot was perceived as unbuildable in 2004, did not make it a final decision.
Ann Taylor said that she was native to Charlotte. Ms. Taylor said that the property was originally platted
with the help of Rodney Purser, who she said was the oldest practicing attorney in Mecklenburg County.
She said that he told her that when the subdivision was platted and came before the Board it was zoned R12 along with the lots. Ms. Taylor added that just because it was not taken into the Heathers neighborhood,
the development needed a well lot and the property was designated a well lot for the Heathers neighborhood
to provide water for the community. Ms. Taylor said that the property is much larger than the other
residential parcels and that the best and highest use was for the property to be a residential lot that, she
said, was what the property was platted for originally. Ms. Taylor said that she had been told the property
was unbuildable, a safety issue, and an environmental issue. She continued that she had done a lot of
research and spoke to Matthews Fire Chief, Rob Kinniburgh, who said there was no safety issues regarding
the property. Ms. Taylor also said that she spoke to Raleigh Environmental and Charlotte Mecklenburg and
they could not find an environmental reason the lot could not be used as a residential property. Ms. Taylor
asked the Board to do what was fair and allow the residential use. Ms. Taylor added that by allowing a
home to be built would reduce the liability of vagrancy and fire to the property.
Jim Taylor (no relation to Ann Taylor or to property owner) said that he has lived at 2709 Kirkhome Drive
for 28 years and was the original owner. Mr. Taylor said that none of Ms. Taylor’s comments showed where
the property had changed since 2004. Mr. Taylor reviewed Mr. Camps findings that lot sizes and dimension
had not changed, the street, cul-de-sac and homes in the vicinity had not changed; and there was no new
development that had occurred in the area since 2004. Mr. Taylor said that David Owens from the School
of Government said that Board Members may not open cases previously decided unless there were
material changes such as a new road constructed or additional development around the site. Mr. Taylor
said that based on the information that staff had provided, GIS documents, and the petitioner’s own words,
nothing had changed on the property.
DELIBERATION
Steve Lee said that he read all the information that was provided in the agenda package and he added that
Board of Adjustment decisions such as these were very difficult but members must base their decisions on
the evidence and facts provided.
Mr. Jiles said that he also read all pages in the agenda package and made notes. He said that the past
requests for variances had been well documented and agreed that the Board needed to make a decision
based on the Town Ordinance and laws
Ms. Moore said that the two previous requests had been denied and she did not see any change that would
allow the request to go any further.
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Mr. Jenson said that he agreed with what had been said and with no new evidence, the Board must follow
the Matthews Unified Development Ordinance and North Carolina State law.
Mr. Sumners said that he was searching for a change but could not find one and he agreed that the request
should not be allowed to go any further.
Mr. Sumners motioned to deny the request as there was insufficient evidence of change that would justify
hearing the variance request. Mr. Jenson seconded and the motion to deny passed unanimously
Ms. Taylor said that she was greatly disappointed in the Board’s close-minded decision and felt that the
population had largely changed.
Mr. Camp requested that changes be made to the Board of Adjustment Rules and Procedures that would
closely follow the laws of North Carolina. Mr. Jiles said that he agreed that procedures needed to be
incorporated so the Board would know how better to approach situations like this in the future.

ADJOURNMENT
Mr. Moore made a motion to adjourn the meeting at 7:45 pm. Mr. Jenson seconded the motion and the
motion passed unanimously.
Respectfully submitted,

Shana Robertson
Senior Administrative Specialist/Deputy Town Clerk
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Matthews Board of Adjustment
Variance Request for 555 Main Street
BA2018-10
December 6, 2018
Summary of Request
The applicant requests the following variances:
A) 5’ encroachment into the side yard for the enclosed sunroom.
B) 3’9” encroachment into the side yard for the deck.
C) 3’ encroachment into the side yard for the 2 storage sheds.
Background
The requested zoning variance is for additions to the house located at 555 Main Street, tax parcel
22702311. The house is located within the buildable area meeting the front, side and rear yard setbacks. One portion of the sunroom and a portion of the attached deck are located in the required
side yard. The sheds are closer than the required 3’ off the property line.
The house was built in 1931 as a single family residence. The property and home, excluding the
sunroom and deck, predate zoning. The applicant purchased the home in 2000. The applicant is the
third owner of the home. The property is zoned R-12 with a required 10’ side yard per UDO Section
155.604. Table 1.
In 2002, the current property owner received a building permit for the sunroom addition, however the
permit did not show the side yard requirements where the addition was added to the home. The
property owner started preparing to sell the home and had a survey completed when they realized
there were issues with the improvements they had made to the home.
The survey of the property updated on November 2, 2018, indicates that the northeast corner of the
sunroom is 5’ from the property line, the northeast corner of the deck is 6’3” from the property line
and the sheds are 1’1” and 4” from the southeast property line.
Please see the attached photos and survey that show the location of the house and where encroachments into side yards occur.
Unified Development Ordinance Definitions and Requirements
There are several UDO references that pertain to this case. First, required lot width is measured at
the setback. In the dimensional standards table, the R-12 district is listed with a side yare of 10’.
Section 155.601.20 Accessory Uses states that all accessory structures are not allowed within 3’ of
the property line.
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Unified Development Ordinance Definitions and Requirements

155.601.20 Accessory Structures
A.

Accessory structures shall not be permitted in any required front setback or side yard or within three feet (3’)
of any exterior property line. If located on a corner lot, the accessory structure shall not be nearer to the side
street than the principal structure.
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View of the property from Main Street.
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Areial View of property.
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Survey of property. Red
dash line indicates the
approximate location of
the 10’ side yard and
rear yard.

Example Findings of Fact
In reaching a decision on a variance request, the Board shall make
findings upholding all of the following criteria:
1. Unnecessary hardship would result from the strict application of this Title. It shall not be necessary to demonstrate that, in the absence of the variance, no reasonable use can be made of the
property.
The strict application of the Ordinance without a variance would require removal of a portion
of the sunroom and deck, along with moving the two accessory structures.
2. The hardship results from conditions that are peculiar to the property, such as location, size, or
topography. (Hardships resulting from personal circumstances, as well as hardships resulting from
conditions that are common to the neighborhood or the general public, may not be the basis for
granting a variance.)
The property is a triangle shaped lot that can prove to be challenging when making additions to the residence.
3. The hardship did not result from actions taken by the applicant or the property owner. The act of
purchasing property with knowledge that circumstances exist that may justify the granting of a variance shall not be regarded as a self-created hardship.
The applicant did apply for and received a building permit for the sunroom. However, the
permit application failed to show the sunroom in relation to the side yard. The deck was installed without a permit. Sheds that are greater than 12 linear feet on one side must be permitted. The shed 4” from the property line is 16’3” by 12’2”. A permit should have issued
before this structure was installed.
4. The requested variance is consistent with the spirit, purpose, and intent of this Title, public safety
is secured, and substantial justice is achieved.
The intent of the side yard requirement is to allow for adequate open space between residences. The property owner was under the impression that he had more side yard than they
actually own because previous owners had mowed neighboring vacant land.
The property owner believed he had placed the sheds further off the property line because
of an existing fence that appeared to be on the adjoining property line. Adjacent properties
should not be adversely impacted because this house uses land almost up to the shared
property line.

Findings of Fact Standards for Zoning Variances

In granting any zoning variance, the Board of Adjustment shall make findings that the spirit of the ordinance shall be observed, public safety and welfare shall be secured, and substantial justice shall be done. To reach these findings, the Board
of Adjustment shall consider the following 7 standards:

1. That special or unique circumstances or conditions or practical difficulties exist which apply to the land,
buildings or uses involved which are not generally applicable to other land, buildings, structures, or uses in
the same zoning districts.

2. That the special conditions or circumstances or practical difficulties do not result from the actions of the
property owner or applicant, their agent, employee, or contractor. Errors made by such persons in the development, construction, siting or marketing process shall not be grounds for a variance except in cases
where a foundation survey submitted to the Planning Director, or designee, before a contractor proceeds
beyond the foundation stage has not revealed an error which is discovered later.

3. That the unique hardship situations cited by the applicant are not hardships resulting from personal or
household members’ circumstances which would no longer be applicable to the location if the applicant or
household was no longer present at the property.

4. That the strict enforcement of this Title would deprive the owner or applicant of reasonable use of the
property that is substantially consistent with the intent of this Title.

5. That the granting of a variance will not result in advantages or special privileges to the applicant or property owner that this Title denies to other land, structures, or uses in the same district, and it is the minimum
variance necessary to provide relief.

6. That the proposed use and the appearance of any proposed addition or alteration will be compatible with,
and not negatively impact, nearby properties.

7. That the variance shall not be materially detrimental to the health, safety or welfare of persons residing or
working in the neighborhood. Consideration of the effects of the variance shall include but not be limited to,
increases in activity, noise, or traffic resulting from any expansion of uses allowed by the variance.

